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Presidential  Documents 

Title  3 — The  President 

EXECUTIVE  ORDER  11575 

Providing  for  the  Administration  of  the  Disaster  Relief  Act  of  1970 

By  virtue  of  the  authority  vested  in  me  by  the  Disaster  Relief  Act  of 
1970,  hereinafter  referred  to  as  the  Act,  and  section  301  of  title  3  of 
the  United  States  Code,  and  as  President  of  the  United  States,  it  is 
hereby  ordered  as  follows : 

Section  1.  (a)  The  authorities  vested  in  the  President  by  section 
102(1)  of  the  Act  to  declare  a  major  disaster,  by  section  251  of  the 
Act  to  provide  for  the  restoration  of  Federal  facilities,  and  by  section 
253  of  the  Act  to  prescribe  time  limits  for  granting  priorities  for  certain 
public  facilities  and  certain  public  housing  assistance  are  reserved  to  the 
President. 

(b)  Except  as  otherwise  provided  in  subsections  (a),  (c),  and  (d)  of 
this  section,  the  Director  of  the  Office  of  Emergency  Preparedness  is 
designated  and  empowered  to  exercise,  without  the  approval,  ratifica¬ 
tion,  or  other  action  of  the  President,  all  of  the  authority  vested  in  the 
President  by  the  Act. 

(c)  The  Secretary  of  Defense  is  designated  and  empowered  to  exer¬ 
cise,  without  the  approval,  ratification,  or  other  action  of  the  President, 
all  of  the  authority  vested  in  the  President  by  section  210  of  the  Act 
concerning  the  utilization  and  availability  of  the  civil  defense  communi¬ 
cations  system  for  the  purpose  of  disaster  warnings. 

(d)  The  Secretary  of  Agriculture  is  designated  and  empowered  to 
exercise,  without  the  approval,  ratification,  or  other  action  of  the  Presi¬ 
dent,  all  of  the  authority  vested  in  the  President  by  section  238  of  the  Act 
concerning  food  coupons  and  surplus  commodities. 

Sec.  2.  The  Director  of  the  Office  of  Emergency  Preparedness  may 
delegate  or  assign  to  the  head  of  any  agency  of  the  executive  branch  of 
the  Government,  subject  to  the  consent  of  the  agency  head  concerned  in 
each  case,  any  authority  or  function  delegated  or  assigned  to  the  Director 
by  the  provisions  of  this  order.  Any  such  head  of  agency  may  redelegate 
any  authority  or  function  so  delegated  or  assigned  to  him  by  the  Director 
to  any  officer  or  employee  subordinate  to  such  head  of  agency  whose 
appointment  is  required  to  be  made  by  and  with  the  advice  and  consent 
of  the  Senate. 

Sec.  3.  Rules,  regulations,  procedures,  and  documents  issued  under 
the  authority  of  the  Act  of  September  30,  1950  (64  Stat.  1109);  the 
Disaster  Relief  Act  of  1966  (80  Stat.  1316) ;  and  the  Disaster  Relief  Act 
of  1969  (83  Stat.  125)  shall  remain  in  effect  for  purposes  of  the  Act 
unless  otherwise  modified,  superseded,  or  revoked  by  the  appropriate 
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THE  PRESIDENT 


Federal  official,  and,  unless  inappropriate,  all  references  in  those  rules, 
regulations,  procedures,  and  documents  or  in  any  Executive  order  or 
other  document  to  the  Act  of  September  30,  1950,  the  Disaster  Relief 
Act  of  1966,  or  the  Disaster  Relief  Act  of  1969  shall  be  deemed  to  be 
references  to  the  Act. 

Sec.  4.  In  order  to  assure  the  most  effective  utilization  of  the  personnel, 
equipment,  supplies,  facilities,  and  other  resources  of  Federal  agencies 
pursuant  to  the  Act,  agencies  shall  make  and  maintain  suitable  plans 
and  preparations  in  anticipation  of  their  responsibilities  in  the  event  of 
a  major  disaster.  The  Director  of  the  Office  of  Emergency  Preparedness 
shall  coordinate,  on  behalf  of  the  President,  such  plans  and  preparations. 

Sec.  5.  Executive  Order  No.  10427  of  January  16,  1953,  Executive 
Order  No.  10737  of  October  29,  1957,  and  Executive  Order  No.  1 1495 
of  November  18,  1969,  are  hereby  revoked.  Unless  inappropriate,  any 
reference  to  those  Executive  orders  in  any  rule,  regulation,  procedure, 
document,  or  other  Executive  order,  shall  be  deemed  to  be  a  reference 
to  this  Executive  order  . 


The  White  House, 

December  31 , 1970. 

[F.R.  Doc.  71-175;  Filed,  Jan.  4,  1971;  9:03  a.m.] 
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Rules  and  Regulations 


Title  5— ADMINISTRATIVE 
PERSONNEL 

Chapter  I — Civil  Service  Commission 
PART  213— EXCEPTED  SERVICE 
Department  of  Agriculture 

Section  213.3113  is  amended  to  show 
that  positions  of  agricultural  commod¬ 
ity  graders  (processed  fruits  and  vege¬ 
tables),  grade  GS-9  and  below,  and  of 
graders’  aides  (processed  fruits  and 
vegetables),  grades  GS-3  and  4,  who 
serve  on  a  temporary  (part-time  or  in¬ 
termittent)  basis  for  not  to  exceed  1,280 
hours  a  year  will  be  excepted  under  a 
separate  Schedule  A  authority  after 
June  30,  1971.  The  positions  are  cur¬ 
rently  excepted  under  1213.3113(a)(1). 
Effective  on  publication  in  the  Federal 
Register,  subparagraph  (5)  is  added  to 
paragraph  (f)  of  §  213.3113  as  set  out 
below. 

§213.3113  Department  of  Agriculture. 
***** 

(f)  Consumer  and  Marketing  Serv¬ 
ice.  *  *  * 

(5)  After  June  30,  1971,  positions  of 
agricultural  commodity  graders  (proc¬ 
essed  fruits  and  vegetables),  GS-9  and 
below,  and  of  graders’  aides  (processed 
fruits  and  vegetables),  GS-3  and  4,  for 
temporary  employment  on  a  part-time 
or  intermittent  basts  for  not  to  exceed 
1,280  hours  a  year. 

***** 

(6  UJ3.C.  3301,  3302,  E.O.  10577;  3  CFR  1934- 
68  Comp.,  p.  218) 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal!  James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 

[FH.  Doc.  71-46;  Filed,  Jan.  4,  1971; 

8:47  a.m.] 


PART  213— EXCEPTED  SERVICE 
Small  Business  Administration 

Section  213.3132  is  amended  to  show 
that  the  Schedule  A  authority  for  posi¬ 
tions  of  receivers  or  trustees  who  serve 
on  an  intermittent  basis  in  receivership 
actions  affecting  Small  Business  Invest¬ 
ment  Companies  has  been  extended  for 
1  year,  until  December  31,  1971.  Effective 
on  publication  in  the  Federal  Register, 
paragraph  (b)  of  §  213.3132  is  amended 
as  set  out  below. 


§  213.3132  Small  Business  Administra¬ 
tion. 

***** 

(b)  Until  December  31,  1971,  positions 
of  receivers  or  trustees  who  serve  on  an 
intermittent  basis  in  receivership  ac¬ 
tions  affecting  Small  Business  Invest¬ 
ment  Companies. 

***** 

(5  U.S.C.  3301,  3302,  E.O.  10577;  3  CFR 
1954-58  Comp.,  p.  218) 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal!  James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 

[F.R.  Doc.  71-51;  Filed,  Jan.  4,  1971; 

8:48  a.m.] 


PART  213— EXCEPTED  SERVICE 

Department  of  Commerce 

Section  213.3314  is  amended  to  show 
that  one  position  of  Private  Secretary 
to  the  Assistant  Secretary  for  Tourism 
is  excepted  under  Schedule  C.  Effective 
on  publication  in  the  Federal  Register, 
subparagraph  (3)  is  added  to  paragraph 
(1)  of  §  213.3314  as  set  out  below. 

§  213.3314  Department  of  Commeree. 
***** 

(1)  U.S.  Travel  Service  *  *  * 

(3)  One  Private  Secretary  to  the  As¬ 
sistant  Secretary  for  Tourism. 

***** 

(5  U.S.C.  3301,  3302,  E.O.  10577;  3  CFR  1954- 
58  Comp.,  p.  218) 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 

[F.R.  Doc.  71-47;  Filed,  Jan.  4,  1971; 

8:48  a.m.j 


PART  213— EXCEPTED  SERVICE 

Department  of  Health,  Education, 
and  Welfare 

Section  213.3316  is  amended  to  show 
that  one  position  of  Executive  Assistant 
to  the  Commissioner  of  Education  is  ex¬ 
cepted  under  Schedule  C.  Effective  on 
publication  in  the  Federal  Register,  sub- 
paragraph  (7)  is  added  to  paragraph  (c) 
of  §  213.3316  as  set  out  below. 

§  213.3316  Department  of  Health,  Ed¬ 
ucation,  and  Welfare. 

***** 

(c)  Office  of  Education.  •  *  • 

(7)  One  Executive  Assistant  to  the 
Commissioner  of  Education. 

•  *  *  *  • 


(5  U.S.C.  3301,  3302,  E.O.  10577;  3  CFR  1954- 
68  Comp.,  p.  218) 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 

[F.R.  Doc.  71-48;  Filed,  Jan.  4,  1971; 

8:48  a.m.] 


PART  213— EXCEPTED  SERVICE 

Office  of  Economic  Opportunity 

Section  213.3373  is  amended  to  show 
that  one  position  of  Confidential  Secre¬ 
tary  to  the  Assistant  Director  for  Pro¬ 
gram  Development  is  excepted  under 
Schedule  C.  Effective  on  publication  in 
the  Federal  Register,  subparagraph  (27) 
is  added  to  paragraph  (a)  of  §  213.3373 
as  set  out  below. 

§213.3373  Office  of  Economic  Oppor¬ 
tunity. 

(a)  Office  of  the  Director.  *  *  * 

(27)  One  Confidential  Secretary  to 
the  Assistant  Director  for  Program 
Development. 

***** 

(5  U.S.C.  3301,  3302,  E.O.  10577;  3  CFR  1954- 
58  Comp.,  p.  218) 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 

[F.R.  Doc.  71-50;  Filed,  Jan.  4,  1971; 

8:48  a.m.] 


PART  213— EXCEPTED  SERVICE 

Department  of  Housing  and  Urban 
Development 

Section  213.3384  is  amended  to  show 
that  one  additional  position  of  Special 
Assistant  to  the  Assistant  Secretary  for 
Metropolitan  Planning  and  Development 
is  excepted  under  Schedule  C.  Effective 
on  publication  in  the  Federal  Register, 
subparagraph  (3)  of  paragraph  (d)  is 
amended  under  §  213.3384  as  set  out 
below. 

§  213.3384  Department  of  Housing  and 
Urban  Development. 
***** 

(d)  Office  of  the  Assistant  Secretary 
for  Metropolitan  Planning  and  Develop¬ 
ment.  *  *  * 

(3)  Seven  Special  Assistants  to  the 
Assistant  Secretary. 

•  *  *  *  • 

(5  U.S.C.  3301,  3302,  E.O.  10577;  3  CFR  1954- 
58  Comp.,  p.  218) 

United  States  Civil  Serv¬ 
ice  Commission, 

[seal]  James  C.  Spry, 

Executive  Assistant  to 
the  Commissioners. 

[F.R.  Doc.  71-49;  Filed,  Jan.  4,  1971; 

8:48  a.m.) 
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Title  7— AGRICULTURE 

Subtitle  A — Office  of  the  Secretary  of 
Agriculture 
[Arndt.  7] 

PART  20— LIMITATION  OF  IMPORTS 
OF  MEAT 

Subpart — Section  204  Import 
Regulations 

Restriction  on  the  Importation  of 
Meat — Calendar  Year  1971 

The  regulations  set  forth  in  this  sub¬ 
part  are  amended  to  add  a  section  pro¬ 
hibiting  the  importation  during  the 
calendar  year  1971  of  meat  which  is  the 
product  of  Australia,  New  Zealand,  or 
Ireland,  except  direct  shipments  of  such 
meat  destined  to  the  United  States  on  an 
original  through  bill  of  lading.  This  reg¬ 
ulation  is  issued  to  carry  out  bilateral 
agreements  negotiated  by  the  United 
States  with  the  governments  of  such 
countries  pursuant  to  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854).  Since  the  action  taken 
herewith  has  been  determined  to  involve 
foreign  affairs  functions  of  the  United 
States,  this  amendment  falls  within  the 
foreign  affairs  exception  to  the  notice 
and  effective  date  provision  of  5  U.S.C. 
553  (Supp.  V,  1969). 

The  subpart,  section  204  Import  Regu¬ 
lations  of  Part  20,  Subtitle  A  of  Title  7 
(35  P.R.  10837,  as  amended)  is  further 
amended  as  follows: 

1.  Section  20.3  is  amended  by  deleting 
the  period  after  “Restrictions”  in  the 
section  heading  and  adding  “for  1970.” 

2.  Section  20.4  “Effective  date.”  is  de¬ 
leted  and  a  new  $  20.4  is  added  which 
reads  as  follows: 

§  20.4  Restrictions  for  1971. 

(a)  Transshipment.  No  meat  which  is 
the  product  of  Australia,  New  Zealand, 
or  Ireland  may  be  entered,  or  withdrawn 
from  warehouse,  for  consumption  in  the 
United  States  except  direct  shipments  of 
such  meat  destined  to  the  United  States 
on  an  original  through  bill  of  lading.  The 
Secretary  of  Agriculture,  with  the  con¬ 
currence  of  the  Secretary  of  State  and 
Special  Representative  for  Trade  Nego¬ 
tiations,  by  letter  dated  December  31, 
1970  has  requested  the  Commissioner  of 
Customs  to  take  such  action  as  is  neces¬ 
sary  to  implement  this  regulation. 

Effective  date:  The  regulation  con¬ 
tained  in  the  amendment  shall  become 
effective  January  1,  1971,  or  upon  filing 
of  the  amendment  with  the  Federal 
Register,  whichever  is  later,  but  shall 
not  apply  to  meat  released  under  the 
provisions  of  section  448(b)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1448(b))  prior  to 
such  date. 

(Sec.  204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854) ,  and  E.O.  11539) 

Issued  at  Washington,  D.C.,  this  31st 
day  of  December  1970. 

J.  Phil  Campbell, 
Acting  Secretary  of  Agriculture. 

[F.R.  Doc.  70-17660;  Piled,  Dec.  31.  1970; 

12:42  pm] 
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Chapter  VII — Agricultural  Stabiliza¬ 
tion  and  Conservation  Service 
(Agricultural  Adjustment),  Depart¬ 
ment  of  Agriculture 

SUBCHAPTER  B—  FARM  MARKETING  QUOTAS 
AND  ACREAGE  ALLOTMENTS 

PART  722— COTTON 

Subpart — 1971  Crop  of  Extra  Long 
Staple  Cotton;  Acreage  Allotments 
and  Marketing  Quotas 

National  Marketing  Quota 
Referendum  Result 

Section  722.564  is  Issued  pursuant  to 
the  Agricultural  Adjustment  Act  of  1938, 
as  amended  (52  Stat.  31,  as  amended; 

7  U.S.C.  1281  et  seq.).  This  section  an¬ 
nounces  the  result  of  the  national  mar¬ 
keting  quota  referendum  with  respect  to 
the  1971  crop  of  extra  long  staple  cotton 
held  during  the  period  December  7  to  11, 
1970,  each  inclusive. 

Since  the  only  purpose  of  $  722.564  is 
to  announce  the  referendum  result,  it  is 
hereby  found  and  determined  that  com¬ 
pliance  with  the  notice,  public  procedure 
and  30-day  effective  date  requirements 
of  5  U.S.C.  553  is  unnecessary.  Accord¬ 
ingly,  §  722.564  shall  be  effective  upon 
filing  this  document  with  the  Director, 
Office  of  the  Federal  Register. 

§  722.564  Result  of  the  national  mar¬ 
keting  quota  referendum  for  the 
1971  crop  of  extra  long  staple  cotton. 

(a)  Referendum  period.  The  national 
marketing  quota  referendum  for  the  1971 
crop  of  extra  long  staple  cotton  was  held 
by  mail  ballot  during  the  period  Decem¬ 
ber  7  to  11,  1970,  each  inclusive,  in  ac¬ 
cordance  with  5  722.561  (35  F.R.  16311) 
and  Part  717  of  this  chapter. 

(b)  Farmers  voting.  A  total  of  2,013 
farmers  engaged  in  the  production  of  the 

1970  crop  of  extra  long  staple  cotton 
voted  in  the  referendum.  Of  those  voting, 
1,900  farmers,  or  94.4  percent,  favored 
the  1971  national  marketing  quota  and 
113  farmers,  or  5.6  percent,  opposed  the 

1971  national  marketing  quota. 

(c)  1971  national  marketing  quota 
continues  in  effect.  The  national  market¬ 
ing  quota  for  the  1971  crop  of  extra  long 
staple  cotton  of  120,000  bales  proclaimed 
in  §  722.558  (35  F.R.  16311)  shall  con¬ 
tinue  in  effect  since  two-thirds  or  more 
of  the  extra  long  staple  cotton  farmers 
voting  in  the  referendum  favored  the 
quota. 

(Sec.  343,  63  Stat.  670,  as  amended;  7  U.S.C. 
1343) 

Effective  date:  Date  of  filing  this  doc¬ 
ument  with  the  Director,  Office  of  the 
Federal  Register. 

Signed  at  Washington,  D.C„  on  De¬ 
cember  30, 1970. 

Carroll  G.  Brunthaver, 
Acting  Administrator,  Agricul¬ 
tural  Stabilization  and  Con¬ 
servation  Service. 

[F.R.  Doc.  70-17657;  Filed.  Dec.  31.  1970; 
12:40  p.m.] 
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Chapter  IX — Consumer  and  Market¬ 
ing  Service  (Marketing  Agreements 
and  Orders;  Fruits,  Vegetables, 
Nuts),  Department  of  Agriculture 

[Tangelo  Reg.  40,  Amdt.  3] 

PART  905 — ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

Limitation  of  Shipments 

Findings.  (1)  Pursuant  to  the  market¬ 
ing  agreement,  as  amended,  and  Order 
No.  905,  as  amended  (7  CFR  Part  905), 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  effective  under  the  ap¬ 
plicable  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  US.C.  601-674),  and  upon 
the  basis  of  the  recommendations  of  the 
committees  established  under  the  afore¬ 
said  amended  marketing  agreement  and 
order,  and  upon  other  available  infor¬ 
mation,  it  is  hereby  found  that  the  limi¬ 
tation  of  shipments  of  tangelos,  as  here¬ 
inafter  provided,  will  tend  to  effectuate 
the  declared  policy  of  the  act. 

(2)  It  is  hereby  further  found  that  it 
is  impracticable  and  contrary  to  the  pub¬ 
lic  interest  to  give  preliminary  notice, 
engage  in  public  rule-making  procedure, 
and  postpone  the  effective  date  of  this 
amendment  until  30  days  after  publi¬ 
cation  thereof  in  the  Federal  Register 
(5  U.S.C.  553)  because  the  time  inter¬ 
vening  between  the  date  when  informa¬ 
tion  upon  which  this  amendment  is  based 
became  available  and  the  time  when  this 
amendment  must  become  effective  in  or¬ 
der  to  effectuate  the  declared  policy  of 
the  act  is  insufficient;  and  this  amend¬ 
ment  relieves  restrictions  on  the  han¬ 
dling  of  tangelos  grown  in  Florida. 

Order.  In  §  905.526  (Tangelo  Regula¬ 
tion  40;  35  F.R.  14500.  17937,  19245)  par¬ 
agraph  (a)  (2)  (ii)  is  amended  to  read 
as  follows: 

§  905.526  Tangelo  Regulation  TO. 

(a)  •  *  * 

(1)  •  *  • 

(ii)  Any  tangelos,  grown  in  the  pro¬ 
duction  area,  which  are  of  a  size  smaller 
than  2y1G  inches  in  diameter,  except  that 
a  tolerance  of  10  percent,  by  count,  of 
tangelos  smaller  than  such  minimum 
diameter  shall  be  permitted,  which  toler¬ 
ance  shall  be  applied  in  accordance  with 
the  provisions  of  the  application  of  toler¬ 
ances  specified  in  the  U.S.  Standards  for 
Florida  Oranges  and  Tangelos. 

•  •  •  •  • 

(Secs.  1-19,  48  Stat  31,  tu?  amended;  7  U.8.C 
601-874) 

Dated,  December  30,  1970,  to  become 
effective  December  31,  1970. 

Paul  A.  Nicholson, 
Acting  Director,  Fruit  and  Vege¬ 
table  Division,  Consumer  and 
Marketing  Service. 

[F.R.  Doc.  71-92;  Filed,  Jan.  4,  1971; 

8:50  ajn.l 
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[Tangerine  Reg.  40,  Arndt.  4] 

PART  905— ORANGES,  GRAPEFRUIT, 

TANGERINES,  AND  TANGELOS 

GROWN  IN  FLORIDA 

Limitation  of  Shipments 

Findings.  (1)  Pursuant  to  the  mar¬ 
keting  agreement,  as  amended,  and 
Order  No.  905,  as  amended  (7  CFR  Part 
905) ,  regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  effective  under  the  ap¬ 
plicable  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  and  upon 
the  basis  of  the  recommendations  of  the 
committees  established  under  the  afore¬ 
said  amended  marketing  agreement  and 
order,  and  upon  other  available  infor¬ 
mation,  it  is  hereby  found  that  the  limi¬ 
tation  of  shipments  of  tangerines,  as 
hereinafter  provided,  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

(2)  It  is  hereby  further  found  that  it 
is  impracticable  and  contrary  to  the 
public  interest  to  give  preliminary  notice, 
engage  in  public  rule-making  procedure, 
arid  postpone  the  effective  date  of  this 
amendment  until  30  days  after  publica¬ 
tion  thereof  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  time  intervening 
between  the  date  when-information  upon 
which  this  amendment  is  based  became 
available  and  the  time  when  this  amend¬ 
ment  must  become  effective  in  order  to 
effectuate  the  declared  policy  of  the  act 
is  insufficient;  and  this  amendment  re¬ 
lieves  restrictions  on  the  handling  of 
tangerines  grown  in  Florida. 

Order.  In  §  905.528  (Tangerine  Regu¬ 
lation  40;  35  F.R.  16075,  17167,  17938, 
19245)  paragraph  (a)(l)(ii)  is  amended 
to  read  as  follows: 

§  905.528  Tangerine  Regulation  40. 

(a)  •  *  * 

(1)  *  *  * 

(ii)  Any  tangerines,  grown  in  the  pro¬ 
duction  area,  which  are  of  a  size  smaller 
than  24/ir,  inches  in  diameter,  except  that 
a  tolerance  of  10  percent,  by  count,  of 
tangerines  smaller  than  such  minimum 
diameter  shall  be  permitted,  which  tol¬ 
erance  shall  be  applied  in  accordance 
with  the  provisions  for  the  application  of 
tolerances  specified  in  said  United  States 
Standards  for  Florida  Tangerines. 

*  *  •  •  • 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated,  December  30,  1970,  to  become 
effective  December  31,  1970. 

Paul  A.  Nicholson, 
Acting  Director,  Fruit  and 
Vegetable  Division,  Consumer 
and  Marketing  Service. 

[F.R.  Doc.  71-93;  Filed,  Jan.  4,  1971; 

8:50  a.m.[ 


[Lemon  Reg.  461] 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

Limitation  of  Handling 

§910.761  I^mon  Regulation  461 . 

(a)  Findings.  (1)  Pursuant  to  the 
marketing  agreement,  as  amended,  and 
Order  No.  910,  as  amended  (7  CFR  Part 
910),  regulating  the  handling  of  lemons 
grown  in  California  and  Arizona,  effec¬ 
tive  under  the  applicable  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7-  U.S.C.  601- 
674),  and  upon  the  basis  of  the  recoin-’ 
mendations  and  information  submitted 
by  the  Lemon  Administrative  Committee, 
established  under  the  said  amended  mar¬ 
keting  agreement  and  order,  and  upon 
other  available  information,  it  is  hereby 
found  that  the  limitation  of  handling  of 
such  lemons,  as  hereinafter  provided, 
will  tend  to  effectuate  the  declared  policy 
of  the  act. 

(2)  It  is  hereby  further  found  that  it 
is  impracticable  and  contrary  to  the  pub¬ 
lic  interest  to  give  preliminary  notice, 
engage  in  public  rule-making  procedure, 
and  postpone  the  effective  date  of  this 
section  until  30  days  after  publication 
hereof  in  the  Federal  Register  (5  U.S.C. 
553)  because  the  time  intervening  be¬ 
tween  the  date  when  information  upon 
which  this  section  is  based  became  avail¬ 
able  and  the  time  when  this  section  must 
become  effective  in  order  to  effectuate 
the  declared  policy  of  the  act  is  insuffi¬ 
cient,  and  a  reasonable  time  is  permitted, 
under  the  circumstances,  for  preparation 
for  such  effective  time;  and  good  cause 
exists  for  making  the  provisions  hereof 
effective  as  hereinafter  set  forth.  The 
committee  held  an  open  meeting  during 
the  current  week,  after  giving  due  notice 
thereof,  to  consider  supply  and  market 
conditions  for  lemons  and  the  need  for 
regulation;  interested  persons  were  af¬ 
forded  an  opportunity  to  submit  infor¬ 
mation  and  views  at  this  meeting;  the 
recommendation  and  supporting  in¬ 
formation  for  regulation  during  the 
period  specified  herein  were  promptly 
submitted  to  the  Department  after  such 
meeting  was  held;  the  provisions  of  this 
section,  including  its  effective  time,  are 
identical  with  the  aforesaid  recom¬ 
mendation  of  the  committee,  and  in¬ 
formation  concerning  such  provisions 
and  effective  time  has  been  disseminated 
among  handlers  of  such  lemons;  it  is 
necessary,  in  order  to  effectuate  the  de¬ 
clared  policy  of  the  act,  to  make  this  sec¬ 
tion  effective  during  the  period  herein 
specified;  and  compliance  with  this  sec¬ 
tion  will  not  require  any  special  prepara¬ 
tion  on  the  part  of  persons  subject 
hereto  which  cannot  be  completed  on  or 
before  the  effective  date  hereof.  Such 
committee  meeting  was  held  on  Decem¬ 
ber  29,  1970. 

(b)  Order.  (1)  The  respective  quan¬ 
tities  of  lemons  grown  in  California  and 
Arizona  which  may  be  handled  during 
the  period  January  3, 1971,  through  Jan¬ 
uary  9,  1971,  are  hereby  fixed  as  follows: 

(i)  District  1:  28,000  cartons; 


(ii)  District  2:  64,000  cartons; 

(iii)  District  3:  84,000  cartons. 

(2)  As  used  in  this  section,  “handled,” 
“District  1,”  “District  2,”  “District  3,” 
and  “carton”  have  the  same  meaning  as 
when  used  in  the  said  amended 
marketing  agreement  and  order. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  December  30, 1970. 

Paul  A.  Nicholson, 
Acting  Director,  Fruit  and  Vege¬ 
table  Division,  Consumer  and 
Marketing  Service. 

[F.R.  Doc.  70-17656;  Filed,  Dec.  30,  1970; 
4:50  p.m.j 


[966.207  Arndt.  1] 

PART  966— TOMATOES  GROWN  IN 
FLORIDA 

Expenses  and  Rate  of  Assessment 

Pursuant  to  Marketing  Agreement  No. 
125  and  Order  No.  966,  both  as  amended 
(7  CFR  Part  966),  and  the  recommenda¬ 
tion  of  the  Florida  Tomato  Committee, 
paragraph  (a)  of  §  966.207  Expenses 
and  rate  of  assessment  (35  F.R.  14764), 
is  hereby  amended  to  increase  the  total 
expenses  by  $500  to  read  as  follows : 

§  966.207  Expenses  and  rale  of  assess¬ 
ment. 

(a)  The  reasonable  expenses  that  are 
likely  to  be  incurred  during  the  fiscal 
period  ending  July  31,  1971,  by  the  Flor¬ 
ida  Tomato  Committee  for  its  mainte¬ 
nance  and  functioning,  and  for  such 
purposes  as  the  Secretary  determines  to 
be  appropriate  will  amount  to  $103,750. 
•  *  •  •  • 
(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  December  29,  1970. 

Paul  A.  Nicholson, 
Acting  Director,  Fruit  and  Vege¬ 
table  Division,  Consumer  and 
Marketing  Service. 

[F.R.  Doc.  71-14;  Filed,  Jan.  4,  1971; 

8:45  a.m.] 


Chapter  XIV — Commodity  Credit  Cor¬ 
poration,  Department  of  Agriculture 

SUBCHAPTER  B — LOANS,  PURCHASES,  AND 
OTHER  OPERATIONS 

[CCC  Grain  Price  Support  Regs.,  1970  and 
Subsequent  Crops  Barley  Supp.,  Arndt.  1] 

PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

Subpart — 1970  and  Subsequent  Crops 
Barley  Loan  and  Purchase  Program 

The  regulations  issued  by  the  Com¬ 
modity  Credit  Corporation  published  in 
the  Federal  Register  at  35  F.R.  11166 
and  11902,  containing  provisions  for 
price  support  loans  and  purchases  ap¬ 
plicable  to  the  1970  and  subsequent  crops 
of  barley  are  amended  as  follows: 

Section  1421.56  is  revised  to  delete  all 
references  in  paragraph  (a)  relating  to 


No.  2 - 2 


FEDERAL  REGISTER,  VOL.  36,  NO.  2 — TUESDAY,  JANUARY  5,  1971 


42  RULES  AND  REGULATIONS 


approved  warehouses  operated  by  east¬ 
ern  common  carriers  under  tariffs  ap¬ 
proved  by  the  Interstate  Commerce 
Commission  and  to  delete  paragraph  (c) 
which  relates  to  warehouses  operated  by 
eastern  common  carriers.  The  revised 
section  reads  as  follows: 

§1421.56  Warehouse  charge*. 

(a)  Handling  and  storage  liens.  Ware¬ 
house  receipts  and  the  barley  represented 
thereby  stored  in  an  approved  warehouse 
operating  under  the  Uniform  Grain 
Storage  Agreement  (hereinafter  called 
“UGSA”)  may  be  subject  to  liens  for 
warehouse  handling  and  storage  charges 
at  not  to  exceed  the  UGSA  rates  from  the 
date  the  barley  is  deposited  in  the  ware¬ 
house  for  storage.  In  no  event  shall  a 
warehouseman  be  entitled  to  satisfy  the 
hen  by  sale  of  the  barley  when  CCC  is 
holder  of  the  warehouse  receipt. 

(b)  Deduction  of  storage  charges 
UGSA  warehouses.  The  table  set  forth  in 
the  annual  crop  year  supplement  will 
provide  the  deduction  for  storage 
charges  to  be  made  from  the  amount  of 
the  loan  or  purchase  price  in  the  case 
of  barley  stored  in  an  approved  ware¬ 
house  operated  under  the  UGSA.  Such 
deduction  shall  be  based  on  entries 
shown  on  the  warehouse  receipts.  If 
written  evidence  is  submitted  with  the 
warehouse  receipt  that  all  the  ware¬ 
house  charges  except  receiving  and  load¬ 
ing  out  charges  have  been  prepaid 
through  the  applicable  loan  maturity 
date,  no  storage  deductions  shall  be 
made.  If  such  written  evidence  is  not 
submitted,  the  beginning  date  to  be  used 
for  computing  the  storage  deduction  on 
barley  stored  in  warehouses  operating 
under  the  UGSA  shall  be  the  latest  of 
the  following:  (1)  The  date  the  barley 
was  received  or  deposited  in  the  ware¬ 
house,  (2)  the  date  storage  charges  start, 
or  (3)  the  day  following  the  date  through 
which  storage  charges  have  been  paid. 

(Sec.  4,  62  Stat.  1070,  as  amended:  15  U.S.C. 
714b.  Interpret  or  apply  sec.  5,  62  Stat.  1072; 
secs.  105,  401,  63  Stat.  1051,  as  amended;  15 
U.S.C.  714c,  7  U.S.C.  1421,  1441) 

Effective  date:  Upon  publication  in 
the  Federal  Register. 

Signed  at  Washington,  D.C.,  on 
December  29, 1970. 

Carroll  G.  Brunthaver, 
Acting  Executive  Vice  President. 

Commodity  Credit  Corporation. 

(F.R.  Doc.  71-91:  Filed.  Jan.  4.  1971; 

8:50  am.] 


[CCC  Grain  Price  Support  Regs.,  1970  Crop 
Barley  Supp.,  Arndt.  1J 

PART  1421—  GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

Subpart — 1970  Crop  Barley  Loan  and 
and  Purchase  Program 

The  regulations  issued  by  the  Com¬ 
modity  Credit  Corporation  published  in 
the  Federal  Register  at  35  F.R.  11168 
and  12194  containing  provisions  for  price 
support  loans  and  purchases  applicable 


to  the  1970  crop  of  barley  are  amended 
as  follows: 

1.  Section  1421.73  is  amended  to  cor¬ 
rect  the  reference  to  the  Feed  Grain 
Program  Regulations.  The  amended  sec¬ 
tion  reads  as  follows: 

§  1421.73  Compliance  r«-<juir«-iiie«it*i. 

To  be  eligible  for  a  loan  or  purchase, 
a  producer  must  qualify  for  a  price  sup¬ 
port  payment  under  the  1970  Feed  Grain 
Program  Regulations  (35  F.R.  5082,  6958, 
7495,  8273,  8537,  and  14498),  and  any 
amendments  thereto,  on  barley  of  the 
1970  crop  produced  on  the  farm  on 
which  the  barley  tendered  for  loan  or 
purchase  was  produced  except  that  such 
qualification  is  not  necessary  with  re¬ 
spect  to  barley  produced  in  Alaska  or 
in  any  other  area  of  the  United  States 
in  which  the  feed  grain  program  is  not 
in  effect. 

2.  Section  1421.74  is  amended  to  delete 
in  the  introductory  sentence  of  §  1421.74 
all  references  to  approved  warehouses 
operated  by  eastern  common  carriers 
under  tariffs  approved  by  the  Interstate 
Commerce  Commission  and  to  delete 
paragraph  (b)  which  relates  to  ware¬ 
houses  operated  by  eastern  common  car¬ 
riers.  The  amended  section  reads  as 
follows: 

§  1421.74  Warehouse  charge*. 

Subject  to  the  provisions  of  i  1421.56, 
the  schedules  of  deductions  set  forth  in 
this  section  shall  apply  to  barley  stored 
in  an  approved  warehouse  operating 
under  the  Uniform  Grain  Storage 
Agreement. 


SCHKDTTI.K  Of  DEMOTION'S  FOR  STCUUQF.  CHARGES  ST 

Maturity  Dates 


Maturity  date  of 
Apr.  30, 1971 

Deduction 
(cents  per 
bushel) 

Maturity  date  of 
May  31, 1971 

(•) . - . 

(•). 

Prior  to  May  lfi,  1970  _ 

13 

Prior  to  June  16, 1970. 

May  16-June  12 . 

12 

June  16-July  13. 

June  13-July  10 . 

11 

July  14-Aug.  10. 

July  11-Aug.  7 .  . 

10 

Aug.  11-Sept.  7. 

Aug.  8-Sept.  4 _ 

9 

Sept.  8-Oct.  5. 

Sept.  5-0  ct.  2 . . 

8 

Oct.  6-Nov.  2. 

Oct.  3jpct.  30 . 

7 

Nov.  3-Nov.  30. 

Oct.  31 -Nov.  27 _ 

6 

Doc.  1-Doc.  28. 

Nov.  28-Dec.  25 _ 

5 

Dec.  29, 1979- Jan  25, 
1971. 

Doc.  26,  1970-Jan.  22, 
1971. 

4 

Jan.  26- Feb.  22. 

Jan.  23- Feb.  19. . . 

3 

Feb.  23-Mar.  22. 

Feb.  20-Mar.  19 .  . 

2 

Mar.  23-Apr.  19. 

Mar.  20-Apr.  30, 1971. 

i 

Apr  .  20-May  31, 1971. 

*  Date  storage  charges  start,  all  dates  Inclusive. 


(Sec.  4,  62  Stat.  1070,  as  amended:  15  U.S.C. 
714b.  Interpret  or  apply  sec.  5,  62  Stat.  1072; 
secs.  105,  401,  63  Stat.  1051,  as  amended:  15 
U.S.C.  714c,  7  U.S.C.  1421,  1441) 

Effective  date:  Upon  publication  in  the 
Federal  Register. 

Signed  at  Washington,  D.C.,  on  Decem¬ 
ber  28,  1970. 

Carroll  G.  Brunthaver, 

Acting  Executive  Vice  President, 
Commodity  Credit  Corporation. 

[FB.  Doc.  71-42;  Filed  Jan.  4.  1971; 

8:47  a.m-l 


(OOC  Grain  Price  Support  Regs.,  1970  Crop 
Grain  Sorghum  Supp.,  Arndt.  2] 

PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

Subpart — 1970  Crop  Grain  Sorghum 
Loan  and  Purchase  Program 

The  regulations  issued  by  the  Com¬ 
modity  Credit  Corporation  published  in 
the  Federal  Register  at  35  F.R.  10747, 
11382,  and  12393,  containing  provisions 
for  price  support  loans  and  purchases 
applicable  to  the  1970  crop  of  grain  sor¬ 
ghum  are  amended  as  follows: 

Section  1421.236  is  amended  to  correct 
the  reference  to  the  Feed  Grain  Program 
Regulations.  The  amended  section  reads 
as  follows: 

§  1421.236  Compliance  requirements. 

To  be  eligible  for  a  loan  or  purchase,  a 
producer  must  qualify  for  a  price  support 
payment  under  the  1970  Feed  Grain 
Program  Regulations  (35  F.R.  5082,  6958, 
7495,  8273,  8537,  and  14498),  and  any 
amendments  thereto,  on  grain  sorghum 
of  the  1970  crop  produced  on  the  farm  on 
which  the  grain  sorghum  tendered  for 
loan  or  purchase  was  produced  except 
that  such  qualification  is  not  necessary 
with  respect  to. grain  sorghum  produced 
in  any  area  of  the  United  States  in  which 
the  feed  grain  program  is  not  in  effect. 

(Sec.  4,  62  Stat.  1070,  as  amended;  15  U.S.C. 
714b.  Interpret  or  apply  sec.  5,  62  Stat.  1072, 
sec.  105,  401,  63  Stat.  1051,  as  amended;  15 
U.S.C.  714c,  7  U.S.C.  1421,  1441) 

Effective  date:  Upon  publication  in  the 
Federal  Register. 

Signed  at  Washington,  D.C.,  on  Decem¬ 
ber  29. 1970. 

Carroll  G.  Brunthaver, 

Acting  Executive  Vice  President. 
Commodity  Credit  Corporation. 

[  F.R.  Doc.  71-90;  Filed,  Jan.  4.  1971; 

8:50  am,] 


(C.C.C.  Grain  Price  Support  Regs.,  1970-Crop 
Tung  Oil  Warehouse-Stored  Supp.) 

PART  1421—  GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

Subpart — 1970-Crop  Tung  Oil 

Warehouse-Stored  Loan  Program 

The  General  Regulations  Governing 
Price  Support  for  the  1970  and  Subse¬ 
quent  Crops  (35  F.R.  7363)  and  any 
amendments  thereto  and  the  1970  and 
Subsequent  Crop  Tung  Oil  Warehouse- 
Stored  Loan  Program  Regulations  (35 
F.R.  19499)  and  any  amendments  to  such 
regulations  are  further  supplemented  for 
the  1970  crop  by  adding  §§  1421.450- 
1421.453  to  read  as  follows; 

§  1421.450  Availability. 

(a)  Area.  The  program  will  be  avail¬ 
able  in  the  States  of  Alabama,  Florida, 
Georgia,  Louisiana,  Mississippi,  and 
Texas. 

(b)  Period.  Loans  will  be  available 
from  November  1,  1970  through  Septem¬ 
ber  30.  1971. 
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§  1421.451  Service  fees  and  delivery 
chargee. 

Producers  shall  pay  a  loan  service  fee 
as  provided  in  !  1421.11(a)  of  the  general 
regulations,  and  instead  of  the  delivery 
charge  specified  in  §  1421.11(b)  of  the 
general  regulations,  a  delivery  charge  of 
6  cents  per  hundredweight  for  the  quan¬ 
tity  of  tung  oil  tendered  to  CCC  for  loan 
which  is  not  redeemed  by  October  31, 
1971.  Such  fee  and  charge  will  be  de¬ 
ducted  from  loan  proceeds,  but  the 
charge  applicable  to  the  quantity  of  oil 
redeemed  will  be  credited  to  the  pro¬ 
ducer’s  account. 

§  1421.452  Support  rate. 

Loans  on  eligible  tung  oil  produced 
from  1970-crop  tung  nuts  shall  be  made 
at  the  rate  of  26.4  cents  per  pound. 

§  1421.453  Maturity  of  loans. 

Loans  will  mature  on  demand  but  not 
later  than  October  31, 1971.  . 

(Sec.  4,  62  Stat.  1070,  as  amended;  16  U.S.O. 
714b.  Interpret  or  apply  sec.  6,  62  Stat. 
1072,  secs.  201, 401,  63  Stat.  1062,  as  amended, 
1064;  16  U.S.C.  714c,  7  U.S.C.  1446,  1421) 

Effective  date.  Upon  publication  in  the 
Federal  Register. 

Signed  at  Washington,  D.C.,  on  Decem¬ 
ber  28,  1970. 

Carroll  G.  Brunthaver, 

Acting  Executive  Vice  President, 
Commodity  Credit  Corporation. 

[FA.  Doc.  71-41;  Filed,  Jan.  4,  1971; 
8:47  a.m.] 

Title  13— BUSINESS  CREDIT 
AND  ASSISTANCE 

Chapter  I — Small  Business 
Administration 

[Rev.  9,  Amdt.  1] 

PART  121— SMALL  BUSINESS  SIZE 
STANDARDS 

Interpretation 

Section  121.3-14  of  Part  121  of  Chap¬ 
ter  I  of  Title  13  of  the  Code  of  Federal 
Regulations  is  hereby  amended  by  add¬ 
ing  a  new  S  121.3-14(k)  to  read  as 
follows: 

§  121.3—14  Interpretations. 

•  •  *  *  * 

(k)  Section  121.3-8(e )  (J2) .  The  Small 
Business  Size  Appeals  Board  has  inter¬ 
preted  this  section  to  apply  only  to  pro¬ 
curements  requiring  the  services  of  tire 
retreading  and  repair  shops  (Standard 
Industrial  Classification  Industry  No. 
7534,  Tire  Retreading  and  Repair  Shops) 
and  not  to  procurements  for  the  repair¬ 
ing  and/or  retreading  of  pneumatic  air¬ 
craft  tires  which,  by  reason  of  the  extent 
and  nature  of  the  equipment  and  opera¬ 
tions  required,  is  considered  for  size 
standards  purposes  to  be  manufactured 
within  the  meaning  of  Standard  Indus¬ 
trial  Classification  Industry  No.  3011, 
Tires  and  Inner  Tubes. 


Effective  date.  This  amendment  shall 
become  effective  on  publication  in  the 
Federal  Register. 

Dated:  December  22, 1970. 

Dinar  Johnson, 
Acting  Administrator. 

[F.R.  Doc.  71-32;  Filed,'  Jan.  4,  1971; 

8:46  a.m.] 

Title  14— AERONAUTICS  AND 
SPACE 

Chapter  I — Federal  Aviation  Adminis¬ 
tration,  Department  of  Transportation 

[Docket  No.  10154;  Amdt.  Nos.  1-20;  91-84] 

PART  1— DEFINITIONS  AND 
ABBREVIATIONS 

PART  91— GENERAL  OPERATING 
AND  FLIGHT  RULES 

Airport  Traffic  Areas 

The  purpose  of  these  amendments  to 
the  Federal  Aviation  Regulations  is  to 
change  the  definition  of  an  airport  traf¬ 
fic  area  to  include  that  airspace  up  to, 
but  not  including  an  altitude  of  3,000 
feet  above  the  elevation  of  the  airport, 
and  to  amend  the  VFR  cruising  altitude 
or  flight  level  rule  to  conform  to  the 
change. 

These  amendments  were  proposed  in 
Notice  70-9  and  published  in  the  Federal 
Register  on  March  7,  1970  (35  F.R. 
4262). 

Public  comments  received  in  response 
to  Notice  70-9  were  light  and  generally 
favorable.  The  consensus  was  that  the 
addition  of  1,000  feet  to  the  airport  traf¬ 
fic  area  would  add  greatly  to  safety  and 
would  not  be  unduly  restrictive.  The  con¬ 
cept  of  measuring  the  airport  traffic  area 
from  the  airport  elevation,  in  order  to 
provide  a  level  and  measurable  upper 
limit,  was  endorsed  without  reservation. 
There  was  some  opposition  to  the  pro¬ 
posed  amendment  based  on  an  antici¬ 
pated  increase  in  frequency  congestion 
and  controller  workload.  During  the  de¬ 
velopment  of  Notice  70-9,  however,  the 
question  of  controller  workload  was  care¬ 
fully  considered  in  arriving  at  an 
optimum  size  for  airport  traffic  areas.  Al¬ 
though  an  upward  expansion  of  the  area 
to  3,000  feet  would  create  some  increase 
in  controller  workload,  this  increase 
would  be  minimal.  Expansion  beyond  the 
proposed  size,  however,  would  probably 
require  an  increase  in  manpower  and 
equipment  at  most  tower  locations. 

There  was  also  some  concern  that  the 
expanded  area  would  cause  inconven¬ 
ience  to  VFR  pilots,  especially  with  low 
ceilings  prevailing,  and  it  was  recom¬ 
mended  that  the  expanded  airport  traf¬ 
fic  area  be  designated  only  at  those  air¬ 
ports  having  sufficient  high  performance 
aircraft  to  warrant  the  change.  While 
this  course  of  action  would  relieve  some 
of  the  inconvenience  to  certain  op¬ 
erators,  it  would  complicate  the  rules 
far  out  of  proportion  to  the  benefits 
realized  and  lead  to  problems  in  publi¬ 
cation  and  charting. 


The  question  of  safety  was  raised  by 
some  commentators  who  felt  that  the  in¬ 
crease  in  the  use  of  3,000  feet  above  the 
surface  by  traffic  overflying  the  airport 
traffic  area  would  result  in  an  increase 
in  the  risk  of  collision  at  that  altitude. 
This  would,  of  course,  be  true  of  what¬ 
ever  altitude  is  used  as  the  upper  limit 
of  airport  traffic  areas.  However,  the  fact 
that  transiting  traffic  would  normally  be 
in  level  cruising  flight,  and  well  clear 
of  traffic  pattern  aircraft,  would  add 
considerably  to  its  safety  and  minimize 
the  risk  of  collision. 

The  Air  Transport  Association,  while 
supporting  the  proposal  to  expand  the 
area,  objected  to  application  of  the  200- 
knot  speed  limit  in  the  expanded  area. 
They  suggested  that  the  250 -knot  limit 
for  aircraft  operating  below  10,000  feet 
obviates  the  need  for  the  200-knot  air¬ 
port  traffic  area  limit.  Rescission  of  the 
200-knot  airport  traffic  area  limitation 
was  recommended.  As  an  alternative,  it 
was  recommended  that  the  200 -knot 
limit  not  apply  above  1,900  feet. 

The  FAA  believes  that  the  airport 
traffic  area  speed  limit,  along  with  the 
two-way  radio  requirement,  is  an  es¬ 
sential  part  of  the  airport  traffic  area 
regulation,  and  the  benefit  to  be  gained 
from  expanding  the  area  would  be  sub¬ 
stantially  reduced  if  the  speed  controls 
were  not  applicable  In  the  expanded 
areas. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  these  amendments.  Due  con¬ 
sideration  has  been  given  to  all  matters 
presented.  In  consideration  of  the  fore¬ 
going,  and  for  the  reasons  stated  in  No¬ 
tice  70-9,  Parts  1  and  91  of  the  Federal 
Aviation  Regulations  are  amended  as  fol¬ 
lows,  effective  February  4, 1971 : 

1.  Part  1  is  amended  by  amending  the 
definition  of  "airport  traffic  area”  in 
5  1.1  to  read  as  follows: 

§1.1  General  definitions. 

•  •  •  *  * 

"Airport  traffic  area”  means,  unless 
otherwise  specifically  designated  in  Part 
93,  that  airspace  within  a  horizontal  ra¬ 
dius  of  5  statute  miles  from  the  geo¬ 
graphical  center  of  any  airport  at  which 
a  control  tower  is  operating,  extending 
from  the  surface  up  to,  but  not  including, 
an  altitude  of  3,000  feet  above  the  eleva¬ 
tion  of  the  airport. 

*  •  *  •  • 

2.  Part  91  is  amended  by  amending 
the  introductory  paragraph  of  §  91.109 
to  read  as  follows: 

§  91.109  VFR  cruising  altitude  or  flight 
level. 

Except  while  holding  in  a  holding  pat¬ 
tern  of  2  minutes  or  less,  or  while  turn¬ 
ing,  each  person  operating  an  aircraft 
under  VFR  in  level  cruising  flight  at  an 
altitude  of  more  than  3,000  feet  above 
the  surface  shall  maintain  the  appro¬ 
priate  altitude  prescribed  below: 

•  •  •  •  • 
(Secs.  307  and  313(a)  of  the  Federal  Aviation 
Act  of  1958;  49  U.S.C.  1348,  1354(a),  and 
sec.  6(c)  of  the  Department  of  Transpor¬ 
tation  Act;  49  U.S.C.  1655(c) ) 
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Issued  in  Washington,  D.C.,  on  De¬ 
cember  24, 1970. 

J.  H.  Shaffer, 
Administrator. 

[F.R.  Doc.  71-89;  Filed,  Jan.  4,  1971; 

8:50  a.m.] 


[Airspace  Docket  No.  70-WE-98] 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND  RE¬ 
PORTING  POINTS 

Alteration  of  Federal  Airway  Segment 

The  purpose  of  this  amendment  to 
Part  71  of  the  Federal  Aviation  Regula¬ 
tions  is  to  amend  the  description  of  VOR 
Federal  airway  No.  87  between  San  Fran¬ 
cisco,  Calif.,  and  Napa,  Calif. 

Due  to  an  out  of  tolerance  condition, 
the  San  Francisco  VOR  has  been  relo¬ 
cated  from  lat.  37°37T0.4"  N.,  long.  122° 
22'22.1"  W.,  to  lat.  37°36'50"  N.,  long. 
122°21'24”  W.  This  will  require  a  2  de¬ 
gree  change  in  the  description  of  V-87 
between  the  San  Francisco  VOR  and  the 
Napa  VORTAC.  The  relocation  will  re¬ 
quire  a  change  of  approximately  2  de¬ 
grees  in  the  charted  radials  of  V-25  be¬ 
tween  the  Woodside,  Calif.,  VORTAC 
and  the  San  Francisco  VOR.  However, 
this  will  not  require  a  redescription  of 
this  portion  of  V-25  since  it  is  described 
as  direct  from  the  Woodside  VORTAC  to 
the  San  Francisco  VOR. 

Since  this  amendment  is  minor  in  na¬ 
ture  and  no  substantive  change  in  the 
regulation  is  effected,  notice  and  public 
procedure  thereon  are  unnecessary,  and 
good  cause  exists  for  making  this  amend¬ 
ment  effective  on  less  than  30  days  notice. 

In  consideration  of  the  foregoing,  Part 
71  of  the  Federal  Aviation  Regulations 
is  amended,  effective  upon  publication 
in  the  Federal  Register,  as  hereinafter 
set  forth. 

Section  71.123  (35  F.R.  2009)  is 

amended  as  follows:  In  V-87  the  phrase 
“INT  San  Francisco  359°”  is  deleted  and 
the  phrase  “INT  San  Francisco  357°”  is 
substituted  therefor. 

(Sec.  307(a)  of  the  Federal  Aviation  Act  of 
1958;  49  U.S.C.  1348)  and  aec.  6(c)  of  the 
Department  of  Transportation  Act;  49  U.S.C. 
1655(c)) 

Issued  in  Washington,  D.C.,  on  De¬ 
cember  30, 1970. 

H.  B.  Helstrom, 

Chief,  Airspace  and  Air 
Traffic  Rules  Division. 

[F.R.  Doc.  71-53;  Filed,  Jan.  4,  1971; 

8:49  a.m.] 


[Airspace  Docket  No.  70-WA-30] 

PART  71— designation  of  federal 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND  RE¬ 
PORTING  POINTS 

PART  75— ESTABLISHMENT  OF  JET 
ROUTES  AND  AREA  HIGH  ROUTES 

Miscellaneous  Amendments 

On  October  28,  1970,  Federal  Register 
Document  No.  70-14460  was  published  in 


the  Federal  Register  (35  F.R.  16677) 
which  amended  Parts  71  and  75  of  the 
Federal  Aviation  Regulations  by  desig¬ 
nating  positive  control  area  in  south 
Texas  from  flight  level  240  to  and  in¬ 
cluding  flight  level  600  and  would  revoke 
Jet  Advisory  Areas  Nos.  25  and  29. 

The  Federal  Aviation  Administration 
has  determined  that  it  is  appropriate  to 
delay  the  effective  date  of  the  amend¬ 
ments  contained  in  Airspace  Docket  No. 
70-WA-30  until  February  18,  1971.  The 
commissioning  date  for  the  Oilton,  Tex., 
radar  system  has  been  deferred  to  Feb¬ 
ruary  18,  1971,  therefore  the  effective 
date  of  Airspace  Docket  No.  70-WA-30 
has  been  established  to  coincide  with  the 
commissioning  date  of  the  Oilton,  Tex., 
radar  system. 

In  consideration  of  the  foregoing,  ef¬ 
fective  upon  publication  in  the  Federal 
Register,  Federal  Register  Document 
No.  70-14460  is  amended  as  follows:  “ef¬ 
fective  0901  G.m.t.,  January  7,  1971”  is 
deleted  and  “effective  0901  G.m.t.,  Febru¬ 
ary  18,  1971”  is  substituted  therefor. 

(Sec.  307(a)  of  the  Federal  Aviation  Act  of 
1958;  49  U.S.C.  1348  and  Sec.  6(c)  of  the 
Department  of  Transportation  Act;  49  U.S.C. 
1655(c)) 

Issued  in  Washington,  D.C.,  on  De¬ 
cember  30,  1970. 

H.  B.  Helstrom, 

Chief,  Airspace  and  Air 
Traffic  Rules  Division. 

[F.R.  Doc.  71-52;  Filed,  Jan.  4,  1971; 

8:49  a.m.] 


[Airspace  Docket  No.  70-WA-44] 

PART  73— SPECIAL  USE  AIRSPACE 

Designation  of  Temporary  Restricted 
Area 

The  purpose  of  this  amendment  to 
Part  73  of  the  Federal  Aviation  Regula¬ 
tions  is  to  designate  a  temporary 
restricted  area  at  Keweenaw  Point, 
Mich. 

The  University  of  Michigan  is  pres¬ 
ently  involved  with  an  important  re¬ 
search  project  that  has  been  assigned  it 
by  the  National  Aeronautical  and  Space 
Agency  for  the  purpose  of  sounding  the 
upper  atmosphere  to  measure  and  study 
various  phenomena  including  solar 
radiation,  absorption  of  radio  electrons, 
and  free  electron  activity.  This  scientific 
project  is  of  such  unique  character  that 
the  high  altitude  probe  and  soundings 
may  be  made  only  when  certain  precise 
atmospheric  conditions  exist.  In  order  to 
accomplish  this,  only  a  limited  notice  as 
short  as  6  hours  will  be  available  to 
notify  the  public  before  the  high  altitude 
Nike-Apache  rocket  is  fired  from  the 
Keweenaw  Peninsula,  Mich. 

The  FAA  has  been  advised,  based  on 
recently  received  information,  that  the 
desired  atmospheric  conditions  necessary 
to  support  this  research  project  will 
probably  exist  between  January  4  and 
March  5,  1971.  As  a  result  of  scientific 
computations,  the  impact  area  of  the 
Nike  missile  is  calculated  to  embrace  an 
area  of  35  statute  miles  in  radius  that 
will  be  centered  at  coordinates  47°  08"  N. 
and  86°  55"  W.  The  launch  and  booster 


impact  area  will  be  centered  at  47°  25" 

N.  and  87°42"  W.,  and  will  have  an  ap¬ 
proximate  radius  of  10  statute  miles. 
These  two  areas,  measured  from  the 
ground  up  to  an  unlimited  altitude,  will 
enclose  the  only  areas  of  potential  air¬ 
space  danger  and  will  be  utilized  only 
once,  for  a  one-shot  missile  operation  for 
a  short  duration  sometime  between  10 
a.m.  and  2  p.m.  between  January  4  and 
March  5,  1971. 

The  FAA,  in  order  to  protect  persons 
and  property  on  the  surface,  as  well  as 
to  insure  that  safety  will  be  maintained 
in  the  airspace,  is  designating  two  re¬ 
stricted  areas  to  accommodate  the  rocket 
operation.  Among  other  matters  consid¬ 
ered  in  reaching  this  decision  were  the 
possible  problems  involving  impact  of  the 
missile  with  vessels  traveling  over  the 
water.  We  are  in  receipt  of  information 
indicating  that  during  the  period  here 
involved,  the  water  in  the  customary 
shipping  lanes  will  be  frozen  and  will  be 
deplete  of  ships.  Regardless  of  this,  co¬ 
ordination  has  been  established  with  the 
Coast  Guard  who  have  agreed  to  provide 
surveillance  of  the  involved  areas  of  pos¬ 
sible  danger  to  warn  any  ships  that 
might  enter  the  areas  during  the  missile 
shot.  In  the  event  of  missile  malfunction, 
the  personnel  controlling  the  missile  will 
destroy  it. 

Between  the  months  of  January  and 
March,  there  is  little  or  no  VFR  traffic 
that  operates  in  the  area  of  the  proposed 
missile  shot.  Should  a  pilot  intend  to 
operate  in  this  VFR  area,  he  will  be  ad¬ 
vised  by  NOTAM  at  least  6  hours  in  ad¬ 
vance  of  the  time  of  the  missile  launch. 
Pilots  will  also  receive  specific  informa¬ 
tion  concerning  the  operation  from 
broadcasts  made  by  the  Houghton  Flight 
Service  Station.  All  IFR  traffic,  will,  of 
course,  be  under  the  control  of  the  Cen¬ 
ter,  and  crew  members  will  also  obtain 
additional  advice  from  the  NOTAM,  FSS 
broadcasts,  or  even  from  company  radio. 

The  restricted  areas  will  be  activated 
by  the  issuance  of  a  NOTAM  at  least  6 
hours  in  advance  covering  the  time  the 
areas  will  be  utilized,  and  will  be  issued 
by  the  controlling  agency,  the  Federal 
Aviation  Administration,  Minneapolis, 
Minn.,  Air  Route  Traffic  Control  Center. 

Since  the  Administrator  of  the  Federal 
Aviation  Administration  finds  that  this 
amendment  is  essential  and  a  situation 
exists  where  safety  requires  immediate 
adoption  of  this  amendment,  it  1s  found 
that  notice  and  public  procedure  thereon 
are  impracticable,  and  good  cause  exists 
for  making  this  amendment  effective  on 
less  than  30  days  notice. 

In  consideration  of  the  foregoing,  Part 
73  of  the  Federal  Aviation  Regulations  is 
amended,  effective  immediately,  as  here¬ 
inafter  set  forth. 

Section  73.42  (35  F.R.  2335)  is  amended 
by  adding  the  following: 

R-4203  Keweenaw  Point,  Mich. 

Boundaries. 

That  airspace  within  a  circular  area  with  a 
10-statute-mile  radius  centered  at  lat.  47°  25' 
24V  N„  87°42'40”  W.;  including  the 

additional  airspace  within  a  circular  area 
with  a  35  statute  mile  radius  centered  at  lat. 
47°08'00“  N„  long.  86°55'00"  W. 

Designated  altitudes.  Surface  to  unlimited. 
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Time  of  designation.  By  NOTAM  Issued  at 
least  6  hours  In  advance  during  the  period 
10  a.m.  to  2  p.m.  e.s.t.,  January  4  through 
March  5, 1971. 

Controlling  agency.  Federal  Aviation  Ad¬ 
ministration,  Minneapolis,  Minn.,  ARTCC. 

Using  agency.  NASA,  Goddard  Space  Flight 
Center,  Greenbelt,  Md. 

(Sec.  307(a)  of  the  Federal  Aviation  Act  of 
1958;  49  U.S.C.  1348  and  sec.  6(c)  of  the 
Department  of  Transportation  Act;  49  U.S.C. 
1655(c)) 

Issued  in  Washington,  D.C.,  on  Decem¬ 
ber  30, 1970. 

Robert  W.  Martin, 
Acting  Director,  Air  Traffic  Service. 

[F.R.  Doc.  71-64;  Filed,  Jan.  4,  1971; 

8:50  a.m.] 


[Docket  No.  10752;  Arndt.  Nos.  121-73  and 
135-25] 

PART  121— CERTIFICATION  AND  OP¬ 
ERATIONS:  DOMESTIC,  FLAG,  AND 
SUPPLEMENTAL  AIR  CARRIERS  AND 
COMMERCIAL  OPERATORS  OF 
LARGE  AIRCRAFT 

PART  135— AIR  TAXI  OPERATORS 
AND  COMMERCIAL  OPERATORS  OF 
SMALL  AIRCRAFT 

Carriage  of  Dangerous  Weapons 
Aboard  Aircraft 

The  purpose  of  these  amendments  to 
Parts  121  and  135  of  the  Federal  Aviation 
Regulations  is  to  change  the  references 
in  §§  121.585  and  135.64  from  “air  car¬ 
rier”  and  “air  taxi  operator”  to  “certifi¬ 
cate  holder,”  thereby  making  the  prohi¬ 
bition  against  the  carriage  of  deadly  or 
dangerous  weapons  encompass  persons 
aboard  aircraft  operated  by  commercial 
operators  certificated  under  Parts  121 
and  135  of  the  Federal  Aviation  Regula¬ 
tions.  The  amended  rule  will  also  encom¬ 
pass  persons  aboard  aircraft  operated 
by  air  travel  clubs  certificated  under 
Part  123,  since  that  part  requires  com¬ 
pliance  with  §  121.585  as  it  applies  to 
commercial  operators. 

These  amendments  are  considered 
necessary  in  the  interest  of  safety  in 
view  of  the  increasing  hazards  to  safety 
in  air  commerce  due  to  the  hijacking  of 
aircraft. 

Because  of  the  emergency  nature  of 
the  threat  to  the  safety  of  persons  and 
property  carried  in  air  commerce  due  to 
hijacking,  I  find  that  notice  and  public 
procedure  thereon  are  impracticable  and 
contrary  to  the  public  interest,  and  that 
this  amendment  may  become  effective  in 
less  than  30  days  notice. 

In  consideration  of  the  foregoing. 
Parts  121  and  135  of  the  Federal  Aviation 
Regulations  are  amended,  effective 
January  5,  1971,  as  follows; 

1.  In  §  121.585  by  striking  out  the 
words  “an  air  carrier  in  air  transporta¬ 
tion”  in  the  opening  paragraph  and  in¬ 
serting  the  words  “a  certificate  holder” 
in  place  thereof ;  and  by  striking  out  the 
words  “air  carrier”  in  paragraph  (b)  and 


inserting  the  words  “certificate  holder” 
in  place  thereof. 

2.  In  §  135.64  by  striking  out  the  words 
“an  air  taxi  operator”  in  the  opening 
paragraph  and  inserting  the  words  “a 
certificate  holder”  in  place  thereof;  and 
by  striking  out  the  words  “air  taxi 
operator”  in  paragraph  (b)  and  inserting 
the  words  “certificate  holder”  in  place 
thereof. 

(Secs.  313(a)  and  601  o t  the  Federal  Aviation 
Act  of  1958;  49  U.S.C.  1354(a)  and  1421, 
and  section  6(c)  of  the  Department  of 
Transportation  Act;  49  U.S.C.  1655(c)) 

Issued  in  Washington,  D.C.,  on 
December  24,  1970. 

J.  H.  Shaffer, 
Administrator. 

[F.R.  Doc.  71-88;  Filed,  Jan.  4,  1971; 

8:50  a.m.] 

Title  16— COMMERCIAL 
PRACTICES 

Chapter  I — Federal  Trade  Commission 

SUBCHAPTER  D — TRADE  REGULATION  RULES 

PART  421— UNSOLICITED  MAILING 
OF  CREDIT  CARDS 

Rescission  of  Trade  Regulation 

Effective  October  26,  1970,  the  Federal 
Trade  Commission  rescinded  the  Trade 
Regulation  Rule  in  Title  16  Part  421,  re¬ 
lating  to  the  Unsolicited  Mailing  of 
Credit  Cards. 

By  virtue  of  enactment  of  Public  Law 
91-508,  91st  Congress,  HR  15073,  the 
Truth  In  Lending  Act  has  been  amended 
so  as  to  prohibit  the  issuance  of  a  credit 
card  except  in  response  to  a  request  or 
application  for  such  card.  The  prohibi¬ 
tion  does  not  apply  to  credit  cards  issued 
as  renewals  or  in  substitution  for  credit 
cards  previously  accepted  by  the  card¬ 
holder.  This  statute  therefore  supersedes 
the  Commission’s  Trade  Regulation  rule 
interdicting  the  unsolicited  mailing  of 
credit  cards. 

The  Federal  Trade  Commission,  along 
with  other  Government  agencies,  is 
charged  with  the  responsibility  of  en¬ 
forcement  of  the  above  cited  amendment 
to  the  Truth  In  Lending  Act.  The  Com¬ 
mission  invites  retail  credit  card  issuers 
to  direct  any  questions  they  may  have 
about  this  amendment  to  the  Truth  In 
Lending  Act  to  the  Division  of  Special 
Projects,  Federal  Trade  Commission, 
Washington,  D.C.  20580.  Further,  the 
Commission  urges  consumers  who  re¬ 
ceive  unsolicited  credit  cards  to  promptly 
call  this  to  the  Commission’s  attention. 

Issued:  January  5, 1971. 

By  the  Commission. 

[seal]  Joseph  W.  Shea, 

Secretary. 

IFJt.  Doc.  71-37;  Filed,  Jan.  4,  1971; 

8:47  am.] 


Title  18— CONSERVATION  OF 
POWER  AND  WATER  RESOURCES 

Chapter  I — Federal  Power 
Commission 

[Docket  No.  R-394,  etc.] 

PART  154 — RATE  SCHEDULES  AND 
TARIFFS 

Termination  of  Moratorium  Provisions 
in  Southern  Louisiana;  Area  Rate 
Proceeding 

December  24,  1970. 

Order  granting  in  part  and  denying  in 
part  applications  for  rehearing  of  Order 
No.  413  and  Order  issued  in  Docket  No. 
AR69-1. 

The  Municipal  Distributors  Group 
(MDG) ,  the  Public  Service  Commission 
of  the  State  of  New  York  (PSCNY)  and 
the  Associated  Gas  Distributors  (AGD) 
on  November  27,  1970,  filed  applications 
for  rehearing  of  the  Commission’s  Order 
No.  413  issued  October  27, 1970,  in  Docket 
No.  R-394  and  the  associated  order  is¬ 
sued  the  same  day  in  Docket  No.  AR69-1 
implementing  Order  No.  413.  Order  No. 
413  terminated  the  moratorium  on  above 
ceiling  increased  rate  filings  in  Southern 
Louisiana  prescribed  in  paragraphs  (f) 
and  (g)  of  §  154.105  of  the  Commission's 
regulations  under  the  Natural  Gas  Act 
(18  CFR  154.105  (f)  and  (g) )  and  Order¬ 
ing  Paragraph  (B)  of  Opinion  No.  546-A 
(41  FPC  301  at  340) .  The  order  in  Docket 
No.  AR69-1  established  the  procedures 
to  be  followed  in  connection  with  in¬ 
creased  rate  filings  made  as  a  result  of 
the  lifting  of  the  moratorium. 

PSCNY  in  its  application  for  rehear¬ 
ing  points  out  that  in  Order  No.  413  we 
did  not  mention  its  opposition  to  the 
proposed  lifting  of  the  moratorium.  We 
did,  however,  reject  the  basic  position 
advanced  by  PSCNY  that  the  morato¬ 
rium  should  not  be  lifted  without  an 
evidentiary  hearing  when  we  specifically 
rejected  similar  contentions  by  MDG  and 
the  Public  Service  Commission  of  the 
State  of  Wisconsin. 

We  have  by  separate  order  today  re¬ 
opened  the  initial  area  rate  proceedings 
in  the  Southern  Louisiana  area,  Docket 
No.  AR61-2  et  al.  Our  original  decisions 
in  those  proceedings.  Opinion  Nos.  546 
(40  FPC  530)  and  546-A  (41  FPC  301), 
have  been  affirmed  by  the  U.S.  Court  of 
Appeals  for  the  Fifth  Circuit,  Austral 
Oil  Co.  v.  FPC,  428  F.  2d  407  (CA5  1970) . 
Petitions  for  a  writ  of  certiorari  to  the 
Fifth  Circuit  were  denied  by  the  U.S. 
Supreme  Court  on  December  7,  1970. 

The  Fifth  Circuit’s  opinion  stressed 
that  the  determination  of  whether  the 
moratorium  provisions  should  be  modi¬ 
fied  was  to  be  reviewed  without  .refer¬ 
ence  to  their  qualified  affirmance  by  that 
court,  428  F.  2d  at  431.  The  Court  also 
cautioned  that  if  supply  problems  exist, 
quick  remedies  will  be  required.  We  take 
this  to  be  a  judicial  mandate  to  reexam¬ 
ine  the  moratoriums  which  were  estab- 
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lished  on  the  basis  of  the  record  in 
Docket  No.  AR61-2  et  al.  This  mandate 
and  the  reopened  record  in  those  pro¬ 
ceedings  lend  additional  support  to  our 
determination  that  prompt  action  is 
required. 

We  did  not,  in  either  Order  No.  413  or 
the  accompanying  order  in  Docket  No. 
AR69-1,  impose  any  limitation  on  rate 
increase  filings  which  might  be  made 
subsequent  to  the  lifting  of  the  mora¬ 
torium.  Rate  increases  filed  thereafter 
were  therefore  subject  only  to  the  price 
limitations  of  the  governing  contracts. 
AGD  states  in  its  application  for  rehear¬ 
ing  that  it  agrees  with  the  objective  of 
the  Commission’s  action  but  suggests 
that  such  rate  increases  be  limited  to  the 
rate  levels  set  forth  in  the  settlement 
proposal  filed  in  Dockets  Nos.  AR61-2 
et  al.  and  AR69-1  subsequent  to  the  issu¬ 
ance  of  Order  No.  413  and  the  order  in 
Docket  No.  AR69-1.1 2 

We  are  well  aware  that  a  few  parties 
have  responded  to  the  settlement  pro¬ 
posal  by  contending  that  the  settlement 
rates  are  either  too  low  or  too  high.  The 
settlement  proposal,  on  the  other  hand, 
has  widespread  support  among  many  of 
the  interested  parties  involved  in  those 
proceedings.  While  we  presently  make  no 
determination  as  to  the  merits  of  these 
respective  positions,  we  believe  the  pro¬ 
posed  settlement  ceilings  provide  a  justi¬ 
fiable  temporary  ceiling  for  increased 
rate  filings.  We  shall  therefore  modify 
our  previous  orders  regarding  the  mora¬ 
torium  provisions  so  as  to  limit  rate 
increase  filings,  as  permitted  by  contract, 
to  the  levels  set  forth  in  the  filed  settle¬ 
ment  proposal.  The  moratorium  provi¬ 
sions,  as  so  limited,  will  expire  on  June  30, 
1971,  absent  further  Commission  action. 

The  applications  for  rehearing  set 
forth  no  further  new  facts  or  principles 
of  law  which  were  not  fully  considered 
in  Order  No.  413  and  the  order  in  Docket 
No.  AR69-1,  or  which,  having  now  been 
considered,  warrant  any  modification  of 
those  orders,  except  as  hereinafter 
provided. 

The  Commission  finds:  It  is  necessary 
and  appropriate  in  the  public  interest 
and  for  carrying  out  the  provisions  of 
the  Natural  Gas  Act,  that  Order  No.  413 
and  the  order  in  Docket  No.  AR69-1  be 
modified  as  hereinafter  ordered. 

The  Commission  orders: 

(A)  Order  No.  413  is  modified  to  pro¬ 
hibit  any  increased  rate  filing  in  excess 
of: a 

(a>  For  contracts  dated  prior  to  Octo¬ 
ber  1,  1968 

Onshore  22.375  cents  per  Mcf. 

Offshore  21.375  cents  per  Mcf.3 


1  See  Motion  of  United  Distribution  Com¬ 
panies  for  Promulgation  of  Settlement  Pro¬ 
posal,  filed  Nov.  6,  1970,  in  Dockets  Nos. 
AR61-2  et  al.  and  AR69-1. 

2  All  prices  stated  at  15.025  p.s.i.a.  The  ceil¬ 
ing  prices  are  subject  to  upward  or  downward 
B.t.u.  adjustment  as  provided  in  Opinions 
Nos.  546  and  546-A.  The  ceiling  price  for 
offshore  gas  delivered  by  a  producer  onshore 
shall  be  the  applicable  offshore  price  plus  1 
cent  per  Mcf. 

3  The  onshore  ceiling  shall  apply  to  gas  pro¬ 
duced  offshore  where  there  is  a  dispute  be¬ 

tween  Louisiana  and  the  United  States  as  to 
Jurisdiction. 


(b)  For  contracts  dated  on  or  after 
October  1,  1968 4 

Onshore  26  cents  per  Mcf. 

Offshore  26  cents  per  Mcf. 

(B)  The  limitations  on  increased  rate 
filings  set  forth  in  Ordering  Paragraph 
(A)  above  shall  expire  on  June  30,  1971. 

(C)  Any  increased  rate  filing  made  as 
a  result  of  the  issuance  of  Order  No.  413 
which  is  in  excess  of  the  applicable  level 
prescribed  in  Ordering  Paragraph  (A) 
above  is  rejected  ab  initio  to  the  extent 
it  exceeds  the  applicable  level  prescribed 
in  Ordering  Paragraph  (A)  above.  Any 
producer  who  has  made  such  an  above 
ceiling  increased  rate  filing  may  collect 
the  applicable  rate  level  prescribed  in  Or¬ 
dering  Paragraph  (A)  above,  subject  to 
refund,  as  of  January  10,  1971  or  as  of 
the  expiration  of  the  suspension  period 
for  such  filing  in  accordance  with  the 
provisions  of  the  order  issued  October  27, 
1970  in  Docket  No.  AR69-1. 

<D)  Except  as  herein  granted,  the  ap¬ 
plications  for  rehearing  of  Order  No.  413 
and  the  accompanying  order  in  Docket 
No.  AR69-1  are  denied. 

(E)  The  Secretary  of  the  Commission 
shall  cause  prompt  publication  of  this 
order  to  be  made  in  the  Federal  Register. 

By  the  Commission. 

[seal]  Kenneth  F.  Plumb. 

Acting  Secretary. 

IP.R.  Doc.  71-63;  Filed,  Jan.  4,  1971; 

8:51  a.m.J 

Title  20— EMPLOYEES’ 
BENEFITS 

Chapter  V — Manpower  Administra¬ 
tion,  Department  of  Labor 

PART  615— EXTENDED 
UNEMPLOYMENT  COMPENSATION 

Title  20  of  the  Code  of  Federal  Regu¬ 
lations  is  hereby  amended  by  adding 
thereto  a  new  Part  615  dealing  with  the 
Federal-State  extended  unemployment 
compensation  program  established  by 
the  Federal-State  Extended  Unemploy¬ 
ment  Compensation  Act  of  1970  (Title 
II  of  Public  Law  91-373). 

The  provisions  of  5  U.S.C.  553  which 
require  notice  of  proposed  rulemaking, 
public  participation  in  their  adoption, 
and  delay  in  effective  date  are  not  appli¬ 
cable  because  the  regulations  relate  solely 
to  public  benefits  and  are  not  addressed 
primarily  to  members  of  the  public  but 
rather  to  the  several  States  which  must 
adopt  and  administer  such  programs, 
and  further,  notice,  public  participation, 
and  delay  is  found  not  to  be  in  the  pub¬ 
lic  interest  which  in  this  instance  makes 
desirable  the  prompt  enactment  by  the 
States  of  appropriate  legislation  and  the 
prompt  payment  of  the  extended  unem¬ 
ployment  compensation. 

The  regulations  shall  become  effective 
on  the  date  of  their  publication  in  the 
Federal  Register. 

As  added,  Part  615  reads  as  follows: 


*  Including  those  contracts  set  forth  In  Ap¬ 
pendix  B  of  Commission  Order  No.  546-A. 


Sec. 

615.1  Purpose. 

615.2  Definitions. 

615.3  Early  effective  date. 

615.4  Entitlement;  exhaustee. 

615.5  Amount  of  extended  compensation. 

615.6  More  extended  compensation  result¬ 

ing  from  more  regular  compensa¬ 
tion  awarded  on  appeal. 

615.7  No  duplication. 

615.8  Recovery  including  restitution  and 

offset. 

615.9  Terms  and  conditions  of  State  law. 

615.10  Effect  of  disqualification  for  regular 

compensation  on  entitlement  to 
extended  compensation. 

615.11  Charging  extended  compensation . 

615.12  Employer’s  reimbursement  of  ex¬ 

tended  compensation. 

615.13  Determination  of  national  and  State 

Indicators. 

615.14  Comput-  Mon  of  rate  of  insured  un¬ 

employment. 

615.15  Extende  benefit  period:  beginning 

and  ei  ding. 

615.16  Announc  sment  of  the  beginning  and 

ending  of  an  extended  benefit 
period. 

615.17  Payment  to  States. 

615.18  Information,  reports  and  studies. 

Authority:  The  provisions  of  this  Part  615 
issued  under  Public  Law  91-373;  Secretary's 
Order  No.  14-69,  dated  Mar.  14,  1969,  34  F.R. 
6502. 

§  615.1  Purpose. 

These  regulations  are  promulgated  to 
implement  the  Federal-State  Extended 
Unemployment  Compensation  Act  of 

1970  (Title  n,  Public  Law  91-373)  which 
requires,  as  a  condition  for  any  tax  offset 
under  the  Federal  Unemployment  Tax 
Act,  that  a  State  unemployment  com¬ 
pensation  law  provide  after  December  31, 

1971  (or  after  June  30,  1972,  if  the  State 
legislature  does  not  meet  in  regular  ses¬ 
sion  in  1971),  extended  unemployment 
compensation  during  periods  of  high 
unemployment  to  workers  who,  because 
they  have  exhausted  their  rights  to  regu¬ 
lar  unemployment  compensation,  have 
no  rights  to  cash  unemployment  benefits 
under  any  State  or  Federal  laws,  and 
that  the  Federal  Government  pay  one- 
half  of  all  extended  unemployment  com¬ 
pensation  paid  in  the  State,  including 
compensation  provided  under  regular 
State  programs  in  excess  of  26  weeks  of 
benefits  when  such  benefits  are  paid 
during  the  defined  high  unemployment 
periods.  State  unemployment  compensa¬ 
tion  laws  may  provide  for  such  a  program 
betewen  October  11,  1970,  and  Decem¬ 
ber  31, 1971,  and  receive  the  Federal  pay¬ 
ment,  under  certain  conditions. 

§  615.2  Definitions. 

For  the  purpose  of  these  regulations — 

(a)  The  term  “Act”  means  the  Fed¬ 
eral-State  Extended  Unemployment 
Compensation  Act  of  1970. 

(b)  Terms  defined  in  section  205  of 
the  Act  have  the  same  meaning  in  these 
regulations  except  insofar  as  the  mean¬ 
ing  of  any  such  term  is  implemented 
in  this  section. 

(c)  The  term  “eligibility  period” 
means,  with  respect  to  an  individual,  the 
period  consisting  of  (1)  the  weeks  in  his 
benefit  year  which  begin  in  an  extended 
benefit  period  and,  (2)  if  his  benefit 
year  ends  within  an  extended  benefit 
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period,  any  weeks  thereafter  which  begin 
in  such  extended  benefit  period. 

(d)  The  term  “additional  compensa¬ 
tion’’  means  compensation  totally  fi¬ 
nanced  by  a  State  and  payable  under  a 
State  law  to  exhaustees  by  reason  of  con¬ 
ditions  of  high  unemployment  or  by  rea¬ 
son  of  other  special  factors,  such  as,  an 
exhaustee’s  being  in  training  with  the 
approval  of  the  State  agency. 

(e)  The  term  “regular  compensation” 
means  compensation  payable  to  an  indi¬ 
vidual  (including  dependents’  allow¬ 
ances)  under  any  State  unemployment 
compensation  law  (including  compensa¬ 
tion  payable  pursuant  to  5  U.S.C.  Chap¬ 
ter  85)  other  than  extended  compensa¬ 
tion  and  additional  compensation. 

(f)  The  term  “extended  compensa¬ 
tion”  means  compensation  payable  for 
weeks  of  unemployment  beginning  in  an 
extended  benefit  period  to  an  individual 
under  those  provisions  of  a  State  law 
which  satisfy  the  requirements  of  the 
Act  with  respect  to  the  payment  of  ex¬ 
tended  compensation  and,  when  so  pay¬ 
able,  includes  additional  compensation 
and  compensation  payable  pursuant  to 
5  U.S.C.  Chapter  85. 

(g)  The  term  “sharable  compensa¬ 
tion”  is  described  in  the  Act  to  include — 

(1)  Extended  compensation  paid  to 
an  individual  for  weeks  of  unemploy¬ 
ment  in  his  eligibility  period  to  the 
extent  that  the  aggregate  extended  com¬ 
pensation  paid  to  such  Individual  with 
respect  to  any  benefit  year  does  not  ex¬ 
ceed  the  smallest  of  the  following 
amounts: 

(1)  50  percent  of  the  total  amount  of 
regular  compensation  (including  de¬ 
pendents’  allowances)  payable  to  him 
during  this  applicable  benefit  year, 

(ii)  13  times  his  average  weekly  bene¬ 
fit  amount  during  such  benefit  year,  or 

(iii)  39  times  his  average  weekly 
benefit  amount,  reduced  by  the  regular 
compensation  paid  (or  deemed  paid)  to 
him  during  such  benefit  year;  and 

(2)  Regular  compensation  paid  to  an 
Individual  for  weeks  of  unemployment 
in  his  eligibility  period  to  the  extent  that 
the  sum  of  such  compensation,  plus  the 
regular  compensation  paid  (or  deemed 
paid)  to  him  with  respect  to  prior  weeks 
of  unemployment  in  the  benefit  year 
exceeds  26  times  (and  does  not  exceed 
39  times)  the  average  weekly  benefit 
amount  (including  allowances  for  de¬ 
pendents)  for  weeks  of  total  unemploy¬ 
ment  payable  to  such  individual  during 
such  benefit  year, 

§  615.3  Early  effective  date. 

(a)  No  extended  benefit  period  under 
the  Act  may  become  effective  in  any  State 
with  a  week  that  begins  prior  to  Octo¬ 
ber  11,  1970. 

(b)  Compensation  paid  for  a  week  of 
unemployment  in  an  extended  benefit 
period  that  begins  with  a  week  that 
begins  within  the  period  from  October  11, 
1970,  through  December  31,  1971,  shall 
be  sharable  compensation  only  if — 

(1)  The  State  law  providing  such 
compensation  is  approved  under  section 
3304(a)  (11)  of  the  Internal  Revenue 
Code  of  1954,  and 


(2)  With  respect  to  weeks  beginning 
before  January  1,  1972,  the  State  law 
provides  that  an  extended  benefit  period 
for  the  State  shall  be  determined  solely 
on  the  basis  of  a  State  “on”  and  a  State 
“off”  indicator  respectively. 

§  615.4  Entitlement;  exhaustee. 

(a)  Entitlement.  An  individual  is  en¬ 
titled  to  extended  compensation  for  a 
week  of  unemployment  in  his  eligibility 
period  if,  with  respect  to  such  week,  he 
is  an  exhaustee  under  this  section  and  he 
meets  the  requirements  of  State  law 
applicable  to  him  as  provided  in  the 
Act  and  these  regulations. 

(b)  Exhaustee.  An  individual  is  an 
exhaustee  with  respect  to  a  week  of  un¬ 
employment  in  his  eligibility  period  if — 

(1)  He  has  received,  prior  to  such 
week,  all  the  regular  compensation  pay¬ 
able  to  him  according  to  the  monetary 
determination  for  his  current  benefit 
year  that  includes  such  week  under  the 
unemployment  compensation  law  of  the 
State  in  which  he  files  a  claim  for  ex¬ 
tended  compensation  or  the  unemploy¬ 
ment  compensation  law  of  any  other 
State;  or 

(2)  He  has  received,  prior  to  such 
week,  all  the  regular  compensation  avail¬ 
able  to  him  in  his  current  benefit  year 
that  includes  such  week  under  the  un¬ 
employment  compensation  law  of  the 
State  in  which  he  files  a  claim  for  ex¬ 
tended  compensation  or  the  unemploy¬ 
ment  compensation  law  of  any  other 
State  after  a  cancellation  of  some  or  all 
of  his  wage  credits  or  the  partial  or  total 
reduction  of  his  right  to  regular  com¬ 
pensation;  or 

(3)  His  benefit  year  having  expired 
prior  to  such  week,  he  has  insufficient 
wages  or  employment,  or  both,  on  the 
basis  of  which  he  could  establish  in  any 
State  a  new  benefit  year  that  would  in¬ 
clude  such  week,  or  having  established 
a  new  benefit  year  that  includes  such 
week,  he  is  precluded  from  receiving  reg¬ 
ular  compensation  by  reason  of  a  State 
law  provision  which  meets  the  require¬ 
ment  of  section  3304(a)  (7)  of  the  Inter¬ 
nal  Revenue  Code  of  1954;  and 

(4)  He  has  no  right  to  unemployment 
compensation  or  allowances,  as  the  case 
may  be,  under  the  following  Federal 
laws:  the  Railroad  Unemployment  In¬ 
surance  Act,  the  Trade  Expansion  Act, 
and  the  Automotive  Products  Trade  Act; 
and 

(5)  He  has  not  received  and  is  not 
seeking  for  such  week  unemployment 
compensation  under  the  law  of  the  Vir¬ 
gin  Islands  or  of  Canada,  but  if  he  is 
seeking  such  compensation  and  the  ap¬ 
propriate  agency  finally  determines  that 
he  is  not  entitled  to  compensation  under 
such  law,  he  is  an  exhaustee. 

(c)  For  the  purposes  of  paragraphs 
(b)  (1)  and  (2)  of  this  section,  an  indi¬ 
vidual  shall  be  deemed  to  have  received 
in  his  current  benefit  year  all  of  the  reg¬ 
ular  compensation  payable  to  him  ac¬ 
cording  to  the  monetary  determination 
or  available  to  him,  as  the  case  may  be, 
even  though — 

(1)  As  a  result  of  a  pending  appeal 
with  respect  to  wages  or  employment  or 
both  that  were  not  included  in  the  origi¬ 


nal  monetary  determination  with  respect 
to  such  benefit  year,  he  may  subsequently 
be  determined  to  be  entitled  to  more 
regular  compensation;  or 

(2)  By  reason  of  a  seasonal  provision 
in  the  State  law  that  establishes  the 
weeks  of  the  year  in  which  regular  com¬ 
pensation  may  be  paid  to  individuals  on 
the  basis  of  wages  in  seasonal  employ¬ 
ment,  (i)  he  may  be  entitled  to  regular 
compensation  with  respect  to  future 
weeks  of  unemployment  but  such  com¬ 
pensation  is  not  payable  with  respect  to 
the  week  of  unemployment  for  which  he 
is  claiming  extended  compensation;  and 
(ii)  he  is  otherwise  an  exhaustee  within 
the  meaning  of  this  section  with  respect 
to  his  rights  to  regular  compensation, 
under  such  State  seasonal  provision,  dur¬ 
ing  the  portion  of  the  year  in  which  that 
week  of  unemployment  occurs;  or 

(3)  Having  established  a  benefit  year, 
no  regular  compensation  is  payable  to 
him  during  such  year  because  his  wage 
credits  were  cancelled  or  his  right  to 
regular  compensation  was  totally  reduced 
as  the  result  of  the  application  of  a  dis¬ 
qualification. 

§  615.5  Amount  of  extended  conipen. 
sation. 

(a)  Weekly  amount — (1)  Total  un¬ 
employment.  The  State  law  shall  specify 
that  the  weekly  amount  of  extended 
compensation  payable  to  an  individual 
for  a  week  of  total  unemployment  in  his 
eligibility  period  shall  be  the  amount  of 
regular  compensation  payable  to  him  for 
a  week  of  total  unemployment  during  his 
current  benefit  year,  or  if  he  has  no  cur¬ 
rent  benefit  year,  his  most  recent  benefit 
year.  If  the  individual  had  more  than 
one  weekly  amount  of  regular  compensa¬ 
tion  for  total  unemployment  during  such 
benefit  year,  the  weekly  amount  of  ex¬ 
tended  compensation  for  total  unemploy¬ 
ment  shall  be  any  one  of  the  following 
specified  in  the  State  law: 

(1)  The  average  of  such  weekly 
amounts  of  regular  compensation,  or 

(ii)  The  last  weekly  benefit  amount 
of  regular  compensation  in  such  benefit 
year,  or 

(iii)  An  amount  that  is  reasonably 
representative  of  the  weekly  amount  of 
regular  compensation  payable  during 
such  benefit  year. 

If  the  method  in  subdivision  (iii)  of  this 
subparagraph  is  provided  for,  the  State 
law  shall  specify  how  such  amount  is  to 
be  computed.  If  the  method  in  sub-^ 
division  (i)  of  this  subparagraph  is  pro¬ 
vided  for,  and  the  amount  computed  is 
not  an  even  dollar  amount,  the  amount 
shall  be  raised  or  lowered  to  an  even  dol¬ 
lar  amount  as  provided  by  State  law  for 
regular  compensation. 

( 2 )  Partial  unemployment.  The  weekly 
benefit  amount  of  extended  compensa¬ 
tion  payable  for  a  week  of  less  than  total 
unemployment  shall  be  based  on  the 
weekly  benefit  amount  determined  pur¬ 
suant  to  subparagraph  (1)  of  this 
paragraph. 

(b)  Individual’s  extended  compensa¬ 
tion  account.  (1)  The  State  law  shall 
provide  for  the  establishment  of  an  ex¬ 
tended  compensation  account  for  each 
individual  who  files  an  application  for 
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extended  compensation  with  respect  to 
each  applicable  benefit  year  in  an  amount 
not  less  than  whichever  of  the  following 
is  the  least: 

(1)  50  percent  of  the  total  amount  of 
regular  compensation  (including  depend¬ 
ents’  allowances)  payable  to  him  during 
his  applicable  benefit  year; 

(ii)  13  times  his  average  weekly  bene¬ 
fit  amount  during  such  benefit  year,  or 

(iii)  39  times  his  average  weekly  bene¬ 
fit  amount,  reduced  by  the  regular  com¬ 
pensation  paid  (or  deemed  paid)  to  him 
during  such  benefit  year. 

Wherever  the  individual’s  average  weekly 
benefit  amount  is  necessary  for  the  com¬ 
putation  of  the  total  in  the  individual’s 
account,  the  weekly  amount  determined 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion  shall  be  used. 

(2)  States  which  paid  additional  com¬ 
pensation  for  weeks  of  unemployment 
which  began  prior  to  the  effective  date 
of  an  extended  benefit  period  which  is 
current  when  an  individual  first  claims 
extended  compensation  may  reduce  the 
individual’s  extended  compensation  ac¬ 
count  by  the  amount  of  such  additional 
compensation  paid  (or  deemed  paid)  if 
the  State  law  provides  for  such 
reduction. 

(3)  If  an  individual  is  entitled  to  more 
extended  compensation  as  a  result  of  an 
appeal  which  afforded  him  more  regu¬ 
lar  compensation,  an  appropriate  change 
shall  be  made  in  the  individual’s  ex¬ 
tended  compensation  account. 

§  615.6  More  extended  compensation 
resulting  from  more  regular  compen¬ 
sation  awarded  on  appeal. 

If  an  individual  who  has  received  ex¬ 
tended  compensation  for  week(s)  of  un¬ 
employment  is  determined  to  be  entitled 
to  more  regular  compensation  with  re¬ 
spect  to  such  week(s)  as  the  result  of 
an  appeal,  the  extended  compensation 
paid  to  him  shall  be  treated  as  if  it  were 
regular  compensation  up  to  the  greater 
amount  of  regular  compensation  to 
which  he  has  been  determined  to  be  en¬ 
titled  and  the  State  agency  shall  make 
appropriate  adjustments  between  the 
State  and  Federal  accounts.  If  the  indi¬ 
vidual  is  entitled  to  more  extended  com¬ 
pensation  as  a  result  of  being  entitled 
to  more  regular  compensation,  an 
amended  determination  shall  be  made  of 
his  entitlement  to  extended  compensa¬ 
tion  and  a  notice  of  such  determination 
shall  be  given  to  the  individual  and 
if  appropriate  under  the  State  law 
to  his  employer(s),  as  provided  in 
§  615.9(a)(3). 

§615.7  No  duplication. 

(a)  No  individual  shall  be  paid  addi¬ 
tional  compensation  and  extended  com¬ 
pensation  with  respect  to  the  same  week. 
An  individual  who  is  eligible  for  both 
for  the  week  shall  be  appropriately  in¬ 
formed  of  the  consequences  of  his  claim¬ 
ing  either  type  of  compensation,  and 
shall  be  given  the  opportunity  to  elect 
which  of  the  two  types  of  compensation 
he  wishes  to  claim.  If  he  makes  no  elec¬ 
tion,  the  State  agency  shall  process  the 


claim  for  the  type  of  compensation  that 
it  believes  is  most  advantageous  to  him. 

(b)  An  individual  who  is  entitled  to 
both  extended  compensation  under  the 
Act  and  training  allowances  under  sec¬ 
tion  203  of  the  Manpower  Development 
and  Training  Act  with  respect  to  a  week 
shall  be  treated  as  he  would  have  been 
treated  had  he  been  entitled  to  both 
regular  compensation  and  such  training 
allowance. 

§615.8  Recovery  including  restitution 
and  offset. 

The  provisions  of  State  law  applicable 
to  recovery  of  overpayments  (including 
restitution  and  offset)  shall  apply  to 
overpayments  of  extended  compensation. 
If  there  is  recovery  of  extended  compen¬ 
sation,  that  proportion  of  the  amount 
restored  or  offset  which  represents  the 
Federal  share  of  the  original  payment 
shall  be  restored  to  the  appropriate  Fed¬ 
eral  account. 

§  615.9  Terms  and  conditions  of  State 
law. 

(a)  Except  where  the  result  would  be 
inconsistent  with  the  purpose  of  the  Act, 
the  terms  and  conditions  of  the  State 
law  which  apply  to  claims  for,  and  pay¬ 
ment  of,  regular  compensation  shall  ap¬ 
ply  to  claims  for,  and  the  payment  of, 
extended  compensation,  including,  but 
not  limited  to — 

(1)  Claim  filing,  claimant  reporting, 
and  registration  for  work; 

(2)  Information  to  claimants; 

(3)  Notices  to  claimants  and  to  em¬ 
ployers,  as  appropriate,  which  shall  ap¬ 
ply  also  to  a  notice  of  claimant’s  weekly 
amount  of  extended  compensation  de¬ 
termined  pursuant  to  §  615.5(a)  and  the 
total  amount  in  a  claimant’s  extended 
compensation  account  determined  pur¬ 
suant  to  §  615.5(b) ; 

(4)  Determinations,  redeterminations, 
appeals,  and  review: 

(5)  The  week  for  which  compensation 
is  paid,  i.e.,  flexible,  calendar  or  other 
statutory  week; 

(6)  Ability  to  work,  availability  for 
work  and  search  for  work,  and 

(7)  Disqualifications. 

(b)  The  State  statute  or  regulations 
shall  specify  those  of  its  terms  and  con¬ 
ditions  not  applicable  to  claims  for,  or 
payment  of,  extended  compensation. 
Among  such  terms  and  cone  tions  shall 
be  at  least  those  relating  to— 

(1)  Any  waiting  period; 

(2)  Monetary  or  other  qualifying  re¬ 
quirements  and  such  requalifying  re¬ 
quirements  as  are  necessary  to  meet  the 
requirements  of  3304(a)  (7)  of  the  Inter¬ 
nal  Revenue  Code  of  1954,  and 

(3)  Computation  of  weekly  and  total 
regular  compensation. 

§  615.10  Effect  of  disqualification  for 
regular  compensation  on  entitlement 
to  extended  compensation. 

If  the  week  of  unemployment  for 
which  an  individual  claims  extended 
compensation  is  a  week  to  which  a  dis¬ 
qualification  for  regular  benefits  applies, 
the  individual  shall  not  be  entitled  to 
extended  compensation  for  that  week. 


§  615.11  Charging  extended  compen¬ 
sation. 

Section  3303(a)(1)  of  the  Internal 
Revenue  Code  of  1954  does  not  require 
that  extended  compensation  paid  to  an 
individual  be  charged  to  the  experi¬ 
ence  rating  account  of  his  employer (s). 
The  State  law  may,  however,  consist¬ 
ently  with  section  3303(a)(1),  require 
the  charging  of  extended  compensation 
paid  to  an  individual,  and  if  it  does,  it 
may  provide  for  charging  all  or  any  por¬ 
tion  of  such  compensation  paid.  Sharable 
regular  compensation  must  be  charged 
as  all  other  regular  compensation  is 
charged  under  the  State  law. 

§  615.12  Employer’s  reimbursement  of 
extended  compensation. 

The  State  law  shall  require  an  em¬ 
ployer  to  reimburse  the  State  fund  for 
50  percent  of  any  sharable  compensation 
paid  to  an  individual  that  is  attributable 
under  the  State  law  to  service  with  such 
employer  if  the  employer,  consistently 
with  the  requirements  of  section  3303  of 
the  Internal  Revenue  Code  of  1954,  is 
reimbursing  the  State  fund  with  respect 
to  such  service. 

§  615.13  Determination  of  national  and 
State  indicators. 

(a)  There  is  a  national  “on”  indicator 
for  a  week  if  the  Secretary  determines 
that  for  each  of  the  three  most  recent 
completed  calendar  months  ending 
before  such  week,  the  rate  of  insured 
unemployment  (seasonally  adjusted)  for 
all  States  equaled  or  exceeded  4.5 
percent. 

(b)  There  is  a  national  “off”  indicator 
for  a  week  if  the  Secretary  determines 
that  for  each  of  the  three  most  recent 
completed  calendar  months  ending  be¬ 
fore  such  week,  the  rate  of  insured  un¬ 
employment  (seasonally  adjusted)  for 
all  States  was  less  than  4.5  percent. 

(c)  There  is  a  State  “on”  indicator 
for  a  State  for  a  week  if  the  head  of  the 
State  agency  determines,  in  accordance 
with  §  615.14(b) ,  that  for  the  period  con¬ 
sisting  of  such  week  and  the  immediately 
preceding  12  weeks,  the  rate  of  in¬ 
sured  unemployment  (not  seasonally 
adjusted) — 

( 1 )  Equaled  or  exceeded  120  percent  of 
the  average  of  such  rates  for  the  corre¬ 
sponding  13-week  period  in  each  of  the 
preceding  2  calendar  years,  and 

(2)  Equaled  or  exceeded  4  percent. 

(d)  There  is  a  State  “off”  indicator  for 
a  State  for  a  week  if  the  head  of  the  State 
agency  determines,  in  accordance  with 
§  615.14(b),  that  for  the  period  consist¬ 
ing  of  such  week  and  the  immediately 
preceding  12  weeks,  the  rate  of  insured 
unemployment  (not  seasonally  ad¬ 
justed) — 

(1)  Was  less  than  120  percent  of  the 
average  of  such  rates  for  the  correspond¬ 
ing  13-week  period  ending  in  each  of  the 
preceding  2  calendar  years,  or 

(2)  Was  less  than  4  percent. 

(e)  Within  ten  (10)  calendar  days 
after  the  end  of  any  week  with  respect 
to  which  the  head  of  a  State  agency  has 
determined  that  there  is  an  “on”  indi¬ 
cator  or  an  “off”  indicator  in  his  State 
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by  reason  of  which  an  extended  benefit 
period  will  begin  or  end  in  his  State,  as 
the  case  may  be,  he  shall  notify  the  Sec¬ 
retary  of  his  determination.  Such  notice 
shall  state  clearly  the  State  agency 
head’s  determination  of  the  specific 
week  for  which  there  is  a  State  “on”  in¬ 
dicator  or  “off”  indicator,  as  the  case 
may  be,  and  the  week  which  begins  an 
extended  benefit  period  under  the  State 
law  or  ends  such  an  extended  benefit 
period,  whichever  is  appropriate.  Such 
notice  shall  include  also  the  State  agency 
head’s  findings  of  the  volume  and  rates 
of  insured  unemployment  and  the  aver¬ 
age  monthly  covered  employment  for  the 
appropriate  periods  that  support  his 
determination. 

§  6 IS. 14  Compulation  of  rale  of  in¬ 
sured  unemployment. 

(a)  National  “on”  and  “off”  indica¬ 
tors.  (1)  The  Secretary  shall  determine 
the  “rate  of  insured  unemployment”  for 
purposes  of  the  national  “on”  and  “off” 
indicators.  In  making  such  determina¬ 
tion  he  shall  use,  for  each  of  the  three 
most  recent  calendar  months  ending 
before  the  week  for  which  the  determi¬ 
nation  is  made,  a  fraction  the  numerator 
of  which  will  be  the  weekly  average  num¬ 
ber  of  weeks  claimed  in  all  States  as  re¬ 
ported  to  the  Secretary  by  all  State 
agencies  on  regular  reports  required  pur¬ 
suant  to  §  615.18,  adjusted  by  the 
seasonal  adjustment  factor  or  factors 
applicable  to  the  month,  and  the  denomi¬ 
nator  of  which  will  be  the  average 
monthly  covered  employment  in  all 
States  as  reported  to  the  Secretary  by  all 
State  agencies  for  the  first  four  of  the 
last  six  calendar  quarters  ending  before 
each  month. 

(2)  The  rate  of  insured  unemployment 
for  any  month,  seasonally  adjusted,  shall 
be  the  quotient  derived  from  the  use  of 
the  fraction  for  the  month  as  provided 
in  subparagraph  (1)  of  this  paragraph, 
computed  to  four  decimal  places  and  not 
otherwise  rounded. 

(3)  The  seasonal  adjustment  factor 
or  factors  for  a  month  shall  be  the  latest 
applicable  seasonal  adjustment  factor  or 
factors  for  the  month  published  by  the 
Bureau  of  Labor  Statistics,  United  States 
Department  of  Labor. 

(b)  State  “on”  and  “off”  indicators. 

(1)  The  head  of  the  State  agency  shall 
determine  the  “rat;  of  insured  unem¬ 
ployment”  for  purposes  of  the  State  “on” 
and  “off”  indicators.  In  making  such  de¬ 
termination  he  shall  use  a  fraction,  the 
numerator  of  which  will  be  the  weekly 
average  number  of  weeks  claimed  in  the 
State  for  the  13-week  period  ending  with 
the  week  for  which  the  determination  is 
made  (not  seasonally  adjusted)  and  the 
denominator  of  which  will  be  the  average 
monthly  employment  covered  under  the 
State  law  for  the  first  four  of  the  last 
six  calendar  quarters  ending  before  the 
close  of  the  13-week  period.  The  quotient 
obtained  is  to  be  computed  to  four  deci¬ 
mal  places  and  is  not  to  be  otherwise 
rounded. 

(2)  The  rate  for  the  most  recent  13- 
week  period  is  to  be  divided  by  the  aver¬ 
age  of  the  rates  for  the  corresponding 


13-week  periods  in  each  of  the  2  prior 
years  to  determine  whether  the  rate  is 
equal  to  120  percent  of  the  average  rate 
for  the  2  years.  The  quotient  obtained 
is  to  be  computed  to  four  decimal  places 
and  is  not  to  be  otherwise  rounded.  The 
average  of  the  rates  for  the  correspond¬ 
ing  13-week  periods  in  each  of  the  2  prior 
years  will  be  one-half  the  sum  of  such 
rates  for  such  period  computed  to  four 
decimal  places  and  not  otherwise 
rounded. 

(3)  For  the  purpose  of  determining 
the  corresponding  13-week  period  ending 
in  each  of  the  preceding  calendar  years 
the  first  week  in  any  calendar  year  shall 
be  the  first  full  calendar  week  in  such 
year.  The  Secretary  shall  issue  to  each 
State  a  list  of  numbered  weeks  for  each 
calendar  year  beginning  with  the  first 
Sunday  in  January  1968. 

(c)  For  both  national  and  State  indi¬ 
cators.  (1)  In  determining  the  “weekly 
average  number  of  weeks  claimed”  for 
any  period  the  State  agency  shall  count 
weeks  claimed  in  continued  claims  (in¬ 
cluding  interstate  claims  filed  in  the 
State)  for  total,  partial  or  part-total 
unemployment  for  regular,  extended  or 
additional  compensation,  and  shall  ex¬ 
clude  claims  filed  under  5  U.S.C.  Chapter 
85  (UCFE/UCX)  and  interstate  claims 
filed  against  the  State  as  liable  State. 

(2)  Each  State  agency  shall,  in  ac¬ 
cordance  with  Part  m  of  the  “Employ¬ 
ment  Security  Manual,”  section  2015,  ad¬ 
just  the  weekly  average  number  of  weeks 
claimed  in  a  State  to  eliminate  distor¬ 
tions  or  fluctuations  in  the  volume  of 
weekly  claims  due  to  such  factors  as 
rescheduling  a  claimant’s  reporting  day 
when  it  falls  on  a  holiday  or  when  the 
agency  shifts  from  a  weekly  to  a  bi¬ 
weekly  reporting  system,  or  to  delayed 
receipt  of  mail  claims. 

(3)  The  determination  of  the  “aver¬ 
age  monthly  employment  for  the  first 
four  of  the  last  six  completed  calendar 
quarters  covered  under  a  State  law”  shall 
be  based  on  the  employment  data  sub¬ 
mitted  by  a  State  agency  on  regular  re¬ 
ports  required  pursuant  to  §  615.18, 
which  data  shall  not  include  Federal  ci¬ 
vilian  and  military  employment.  After 
covered  employment  data  for  any  quar¬ 
ter  have  been  used  to  calculate  a  rate  of 
insured  unemployment  under  the  provi¬ 
sions  of  the  Act,  such  data  shah  not  after 
such  use  be  changed  for  the  purpose  of 
that  calculation  or  of  any  calculation  for 
any  subsequent  quarter. 

§615.15  Extended  benefit  period:  be¬ 
ginning  and  ending. 

(a)  An  extended  benefit  period  in  a 
State  shall  begin  on  the  first  day  of  the 
third  calendar  week  after  whichever  of 
the  following  occurs  first: 

(1)  A  week  for  which  there  is  a  na¬ 
tional  “on”  indicator,  or 

(2)  A  week  for  which  there  is  an  “on” 
indicator  in  that  State. 

(b)  An  extended  benefit  period  in  a 
State  shall  end  on  the  last  day  of  the 
third  week  after  the  first  week  for  which 
there  is  both  a  national  and  a  State  “off” 
indicator  in  that  State.  An  extended 
benefit  period  established  in  a  State  prior 


to  January  1,  1972,  may  be  terminated 
before  that  date  solely  on  the  basis  of  a 
State  “off”  indicator  in  that  State. 

(c)  Notwithstanding  the  provisions  of 
paragraph  (b)  of  this  section,  an  ex¬ 
tended  benefit  period  which  becomes  ef¬ 
fective  in  any  State  shall  continue  for 
not  less  than  13  consecutive  weeks. 

(d)  In  the  case  of  any  State  no  ex¬ 
tended  benefit  period  may  begin  by 
reason  of  a  State  “on”  indicator  before 
the  14th  week  after  the  close  of  a  prior 
extended  benefit  period  with  respect  to 
such  State. 

(e)  “Week”  for  the  pin-pose  of  deter¬ 
mining  whether  a  State  or  national  “on” 
or  “off”  indicator  occurs  means  a  cal¬ 
endar  week  beginning  at  12:01  a.m.  Sun¬ 
day  and  ending  12  p.m.  on  the  following 
Saturday. 

§  615.16  Announcement  of  the  begin¬ 
ning  and  ending  of  an  extended 
benefit  period. 

(a)  Immediately  after  the  Secretary 
determines  that  there  is  a  national  “on” 
indicator  or  that  there  is  a  national  “off” 
indicator  he  shall  publish  in  the  Federal 
Register  a  notice  of  such  determination. 
In  addition  to  stating  the  Secretary’s  de¬ 
termination  with  respect  to  the  national 
indicator,  such  notice  shall  designate  the 
beginning  or  ending  date,  as  the  case  may 
be,  of  an  extended  benefit  period  for  all 
States.  If  an  extended  benefit  period  con¬ 
tinues  beyond  such  ending  date  in  a  State 
by  reason  of  a  State  indicator,  such  no¬ 
tice  shall  list  all  such  States.  The  Secre¬ 
tary  shall  also  notify  appropriate  news 
media  and  the  heads  of  all  State  agencies 
of  his  determination  of  any  national  “on” 
or  “off”  indicator  and  of  its  effect. 

(b)  Upon  receipt  of  the  notice  required 
by  §  615.13(e),  the  Secretary  shall  pub¬ 
lish  in  the  Federal  Register  a  notice  of 
the  State  agency  head’s  determination 
that  there  is  an  “on”  indicator  or  an 
“off”  indicator  in  his  State,  as  the  case 
may  be,  the  name  of  the  State  and  the 
beginning  or  ending  date  of  the  extended 
benefit  period,  whichever  is  appropriate. 
The  Secretary  shall  also  notify  appro¬ 
priate  news  media  and  the  heads  of  all 
other  State  agencies  of  the  State  agency 
head’s  determination  of  such  State  “on” 
or  “off”  indicator  and  of  its  effect. 

(c)  Whenever  a  State  agency  head  de¬ 
termines  that  there  is  an  “on”  indicator 
in  his  State  by  reason  of  which  an  ex¬ 
tended  benefit  period  will  begin  in  his 
State  or  an  “off”  indicator  by  reason  of 
which  an  extended  benefit  period  in  his 
State  will  end,  he  shall  promptly  an¬ 
nounce  his  determination  through  ap¬ 
propriate  news  media  in  the  State.  Such 
announcement  shall  include  the  begin¬ 
ning  or  ending  date  of  the  extended 
benefit  period,  whichever  is  appropriate. 
In  the  case  of  an  extended  benefit  period 
that  is  about  to  begin,  the  announcement 
shall  also  describe  clearly  what  unem¬ 
ployed  individuals  may  be  eligible  for 
extended  compensation  during  the  ex¬ 
tended  benefit  period. 

§  615.17  Payment  to  States. 

(a)  Sharable  compensation  to  indi  ¬ 
viduals  covered  by  State  law.  (1)  Except 
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as  provided  in  subparagraph  (3)  of  this 
paragraph  and  in  paragraph  (b)  of  this 
'section — 

(1)  The  Secretary  shall  promptly  re¬ 
imburse  each  State  which  has  paid  shar- 
able  compensation  to  individuals  covered 
by  the  State  law  an  amount  representing 
one-half  of  the  amount  of  such  sharable 
compensation  paid  under  the  State  law 
during  any  calendar  month. 

(ii)  The  Secretary  may  instead,  when 
he  deems  it  necessary,  advance  to  a  State 
such  amount  as  he  estimates  will  repre¬ 
sent  one-half  of  the  sharable  compensa¬ 
tion  to  be  paid  under  the  State  law  for  a 
calendar  month  or  fraction  thereof,  re¬ 
duced  or  increased,  as  the  case  may  be,  by 
any  amount  by  which  the  Secretary  finds 
that  a  previous  advance  for  any  prior 
calendar  month  or  fraction  thereof  was 
greater  or  less  than  was  necessary  for 
the  purpose  of  paying  sharable  compen¬ 
sation. 

(2)  Any  payments  to  a  State  pursuant 
to  subparagraph  (1)  of  this  paragraph 
shall  be  made  by  a  transfer  from  the 
extended  unemployment  compensation 
account  in  the  Unemployment  Trust 
Fund  to  the  account  of  the  State  in  such 
fund. 

(3)  The  Secretary  shall  make  no  pay¬ 
ment  to  a  State  under  this  paragraph  in 
respect  of  sharable  compensation  for 
which  the  State  is  entitled  to  reimburse¬ 
ment  under  the  provisions  of  any  Federal 
law  other  than  the  Act. 

(b)  Extended  compensation  to  indi¬ 
viduals  covered  by  5  U.S.C.  chapter  85. 
(1)  The  Secretary  shall  pay  to  each  State 
as  provided  in  5  U.S.C.  8505  an  amount 
equal  to  the  additional  cost  of  extended 
compensation  paid  to  Federal  civilian 
workers  and  ex-servicemen  pursuant  to 
5  U.S.C.  Chapter  85. 

(2)  Any  payments  to  a  State  pursuant 
to  subparagraph  (1)  of  this  paragraph 
shall  be  made  out  of  appropriations  for 
the  payment  of  unemployment  compen¬ 
sation  to  Federal  civilian  workers  and  ex- 
servicemen  pursuant  to  5  U.S.C.  Chapter 
85. 

(c)  Combined  wage  credits.  Where 
regular  compensation  exhausted  by  an 
individual  or  sharable  regular  compen¬ 
sation  was  based  on  combined  wage 
credits  earned  in  more  than  one  State, 
any  payment  required  by  paragraph  (a) 
or  (b)  of  this  section  shall  be  made  only 
to  the  State  which  paid  the  compensa¬ 
tion  with  respect  to  which  the  payment 
is  made  to  the  individual. 

(d)  Interstate  benefits.  Where  shar¬ 
able  compensation  is  paid  to  an  indi¬ 
vidual  under  the  provisions  of  the  Inter¬ 
state  Benefits  Payment  Plan,  any  pay¬ 
ment  required  by  paragraph  (a)  or  (b) 
of  this  section  shall  be  made  only  to 
the  liable  State. 

§615.18  Information,  reports  and 
studies. 

State  agencies  are  required  to  furnish 
to  the  Secretary  such  information  and 
reports  and  to  make  such  studies  as  he 
finds  necessary  or  appropriate  for  carry¬ 
ing  out  the  purposes  of  the  Act. 


Signed  at  Washington,  D.C.,  this  30th 
day  of  December  1970. 

Malcolm  R.  Lovell,  Jr., 
Assistant  Secretary  for  Manpower. 

[F.R.  Doc.  71-36;  Filed,  Jan.  4.  1971; 
N  8:47  am.] 


Title  29— LABOR 

Chapter  V — Wage  and  Hour  Division, 
Department  of  Labor 

PART  524— SPECIAL  MINIMUM 

WAGES  FOR  HANDICAPPED 

WORKERS  IN  COMPETITIVE  EM¬ 
PLOYMENT 

On  September  30,  1970,  notice  of  pro¬ 
posed  rule  making  regarding  Part  524  of 
Title  29,  Code  of  Federal  Regulations, 
was  published  in  the  Federal  Register 
(35  F.R.  15224). 

After  consideration  of  all  relevant 
matter  presented  by  interested  persons, 

I  am  persuaded  that  it  is  not  necessary 
at  this  time  to  provide  for  temporary 
certificates  at  rates  of  less  than  50  per¬ 
cent  of  the  minimum,  in  order  to  prevent 
the  curtailment  of  opportunities  for  em¬ 
ployment  generally.  A  State  vocational 
rehabilitation  agency  or  the  Veterans’ 
Administration  may  apply  for  a  special 
certificate  to  the  Wage  and  Hour  Divi¬ 
sion  when  the  agency  considers  a  special 
certificate  authorizing  a  wage  rate  of 
less  than  50  percent  of  the  minimum 
wage  is  necessary  for  a  handicapped 
individual  with  severely  impaired  earn¬ 
ing  power  who  is  under  the  sponsorship 
of  the  agency. 

Under  the  proposed  authorization  for 
the  Veterans’  Administration  or  State 
vocational  rehabilitation  agency  to  apply 
for  a  special  certificate  without  issuing 
a  temporary  certificate,  a  new  section 
should  be  inserted,  which,  when  certain 
deletions  are  made  in  the  amendment  as 
proposed,  will  become  a  new  §  524.4(e). 

The  amendment  as  proposed  is  hereby 
adopted,  subject  to  the  following 
changes: 

1.  In  the  table  of  contents,  the  title 
to  §  524.4  is  revised. 

2.  In  §  524.4,  all  of  paragraph  (e) ;  the 
second  sentence  of  paragraph  (d) ;  and 
the  third  sentence  of  paragraph  (e)  are 
deleted. 

3.  In  §  524.4,  paragraphs  (d)  and  (e) 
are  redesignated  as  paragraphs  (c)  and 
(d),  respectively! 

4.  In  §  524.4,  a  new  paragraph  (e)  is 
added. 

Effective  date.  This  amendment  shall 
become  effective  30  days  following  the 
date  of  its  publication  in  the  Federal 
Register. 

Signed  this  30th  day  of  December  1970. 

Robert  D.  Moran, 
Administrator,  Wage  and  Hour 
Division,  United  States  De¬ 
partment  of  Labor. 
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524.1  Applicability  of  this  part. 

524.2  Definitions,  as  used  in  this  part. 

524.3  Application  for  a  certificate. 

524.4  Special  provisions  applicable  to 

handicapped  trainees. 

524.5  Conditions  for  granting  a  certificate 

524.6  Additional  data  when  required. 

524.7  Issuance  of  a  certificate. 

524.8  Terms  of  a  certificate. 

524.9  Renewal  of  a  certificate. 

524.10  Records  to  be  kept. 

524.11  Review. 

524.12  Issuance  of  certificates  for  experi¬ 

mental  purposes. 

524.13  Amendment  of  this  part. 

Authority  :  The  provisions  of  this  Part  524 
issued  under  sec.  14,  52  Stat.  1068,  as 
amended;  29  U.8.C.  214.  Interpret  or  apply 
sec.  11,  52  Stat.  1066,  as  amended;  29  U.S.C. 
211. 

§  524.1  Applicability  of  this  part. 

(a)  The  Fair  Labor  Standards  Amend¬ 
ments  of  1966  (Public  Law  89-601,  80 
Stat.  830) ,  among  other  things,  revise  the 
provisions  of  the  Fair  Labor  Standards 
Act  of  1938  (29  U.S.C.  201)  for  the  com¬ 
petitive  employment  of  handicapped  per¬ 
sons  at  special  minimum  wages.  The  pro¬ 
vision  is  now  codified  at  section  14(d)  of 
that  Act.  It  reads  in  part  as  follows: 

(d)  (1)  Except  as  otherwise  provided  In 
paragraphs  (2)  and  (3)  of  this  subsection, 
the  Secretary  of  Labor,  to  the  extent  neces¬ 
sary  in  order  to  prevent  curtailment  of  op¬ 
portunities  for  employment,  shall  by  regula¬ 
tion  or  order  provide  for  the  employment 
under  special  certificates  of  individuals  (in¬ 
cluding  individuals  employed  in  agriculture) 
whose  earning  or  productive  capacity  Is  Im¬ 
paired  by  age  or  physical  or  mental  deficiency 
or  injury,  at  wages  which  are  lower  than  the 
minimum  wage  applicable  under  section  6 
of  this  Act  but  not  less  than  50  per  centum 
of  such  wage  and  which  are  commensurate 
with  those  paid  nonhandicapped  workers  in 
Industry  in  the  vicinity  for  essentially  the 
same  type,  quality,  and  quantity  of  work. 

(2)  The  Secretary,  pursuant  to  such  regu¬ 
lations  as  he  shall  prescribe  and  upon  certi¬ 
fication  of  the  State  agency  administering  or 
supervising  the  administration  of  vocational 
rehabilitation  services,  may  Issue  special 
certificates  for  the  employment  of — 

(A)  handicapped  workers  engaged  In  work 
which  is  incidental  to  training  or  evaluation 
programs,  and 

(B)  multihandicapped  Individuals  and 
other  Individuals  whose  earning  capacity  is 
so  severely  impaired  that  they  are  unable 
to  engage  in  competitive  employment,  at 
wages  which  are  less  than  those  required  by 
this  subsection  and  which  are  related  to  the 
worker’s  productivity. 

(3)  (A)  The  Secretary  may  by  regulation  or 
order  provide  for  the  employment  of  handi¬ 
capped  clients  In  work  activities  centers 
under  special  certificates  at  wages  which  are 
less  than  the  minimums  applicable  under 
section  6  of  this  Act  or  prescribed  by  para¬ 
graph  (1)  of  this  subsection  and  which  con¬ 
stitute  equitable  compensation  for  such 
clients  in  work  activities  centers. 

(B)  For  purposes  of  this  section,  the  term 
"work  activities  centers”  shall  mean  centers 
planned  and  designed  exclusively  to  provide 
therapeutic  activities  for  handicapped  clients 
whose  physical  or  mental  impairment  is  so 
severe  as  to  make  their  productive  capacity 
inconsequential. 

(b)  Paragraphs  (2)  (A)  and  (3)  (A) 
and  (B)  of  section  14(d)  of  the  Act 
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quoted  above  make  provision  for  the  em¬ 
ployment  of  individuals  whose  work  is 
incidental  to  State  agency  certified  train¬ 
ing  or  evaluation  programs  or  whose 
productive  capacity  is  inconsequential. 
Special  minimum  wages  for  such  persons, 
which  may,  when  appropriate,  be  less 
than  50  per  centum  of  the  minimum  wage 
applicable  under  section  6  of  the  Act, 
apply  only  when  they  are  employed  in 
sheltered  workshops  under  certificates 
authorized  in  Part  525  of  this  chapter. 

(c)  Under  this  Part  524,  certificates 
are  not  issued  for  less  than  75  per  centum 
of  the  statutory  minimum,  unless  a 
lower  rate  is  clearly  justified,  in  which 
case  the  lowest  rate  generally  that  may 
be  authorized  is  50  per  centum  of  that 
minimum.  For  the  multihandicapped 
and  other  workers  whose  earning  capac¬ 
ity  is  severely  impaired  (referred  to  in 
section  14(d)  (2)  (B)  of  the  Act),  a  wage 
lower  than  50  per  centum  of  the  statutory 
minimum  (but  not  less  than  25  per 
centum  of  that  minimum)  under  appro¬ 
priate  circumstances  may  be  authorized 
after  certification  by  the  State  agency 
administering  or  supervising  rehabilita¬ 
tion  services.  (Generally,  workers  with 
such  severely  impaired  earning  capacity 
are  employed  in  sheltered  workshops 
under  certificates  authorized  in  Part  525 
of  this  chapter.) 

§  524.2  Definitions,  as  used  in  this  part. 

(a)  “Handicapped  worker”  or  “work¬ 
er”  means  an  individual  whose  earning 
capacity  is  impaired  by  age  or  physical 
or  mental  deficiency  or  injury  for  the 
work  he  is  to  perform. 

(b)  “Handicapped  trainee”  or 
"trainee”  means  an  individual  whose 
earning  capacity  is  impaired  by  age  or 
physical  or  mental  deficiency  or  injury, 
and  who  is  receiving  or  is  scheduled  to 
receive  on-the-job  training  in  industry 
under  any  vocational  rehabilitation  pro¬ 
gram  administered  by  the  Veterans’  Ad¬ 
ministration  or  an  authorized  vocational 
rehabilitation  agency  operating  pursuant 
to  the  Vocational  Rehabilitation  Act,  as 
amended. 

(c)  “State  agency”  shall  mean  the 
State  agency  which  administers  or  su¬ 
pervises  the  administration  of  vocational 
rehabilitation  services  in  any  State  of  the 
United  States,  the  District  of  Columbia, 
Puerto  Rico,  or  the  territory  or  posses¬ 
sion  of  the  United  States  in  which  the 
employment  at  special  minimum  wages 
is  to  occur. 

(d)  “Competitive  employment”  is  em¬ 
ployment  of  a  handicapped  worker  whose 
earning  or  productive  capacity  would 
yield  wages  equal  to  at  least  50  per  cen¬ 
tum  of  the  minimum  wage  applicable  un¬ 
der  section  6  of  the  Act  at  wage  rates 
which  are  commensurate  with  those  for 
nonhandicapped  workers  in  the  industry 
in  the  vicinity  for  essentially  the  same 
type,  quality,  and  quantity  of  work. 

§  524.3  Application  for  a  certificate. 

(a)  Application  shall  be  made  to  the 
Regional  Director  of  the  administrative 
region  of  the  Wage  and  Hour  Division, 
U.S.  Department  of  Labor,  in  which  the 
handicapped  worker  or  handicapped 
trainee  is  to  be  employed.  For  Puerto 


Rico,  the  Virgin  Islands,  and  the  Canal 
Zone,  application  shall  be  made  to  the 
Caribbean  Director  in  Puerto  Rico.  Ap¬ 
plication  forms  may  be  obtained  from 
the  appropriate  Director. 

(b)  The  application  shall  set  forth, 
among  other  things,  the  nature  of  the 
disability,  a  description  of  the  occupa¬ 
tion  at  which  the  worker  is  to  be  em¬ 
ployed,  and  the  wage  the  firm  proposes  to 
guarantee  the  worker  per  hour.  The  na¬ 
ture  of  the  disability  must  be  set  out  in 
detail.  Vague  statements  such  as  “ner¬ 
vous  condition”,  “physically  incapaci¬ 
tated”,  “slow  worker”,  etc.,  are  not 
sufficient. 

(c)  When  a  wage  is  requested  which 
is  less  than  50  per  centum  of  the  mini¬ 
mum  wage  applicable  under  section  6  of 
the  Act,  the  application  shall  also 
contain — 

(1)  Evidence  that  the  individual  is 
multihandicapped  or  so  severely  im¬ 
paired  that  he  is  unable  to  engage  in 
competitive  employment  as  defined  in 
§  524.2(d).  For  such  workers  the  rate 
shall  be  not  less  than  25  per  centum  of 
the  statutory  minimum. 

(2)  Such  application  shall  also  be  cer¬ 
tified  by  the  State  agency  defined  in 
§  524.2(c)  that  the  individual  is  a  multi¬ 
handicapped  individual  or  other  individ¬ 
ual  whose  earning  capacity  is  so  severely 
impaired  that  he  is  unable  to  engage  in 
competitive  employment. 

(d)  The  application  shall  be  signed 
jointly  by  the  employer  and  worker  and 
be  returned  to  the  Regional  or  District 
Director  by  the  employer. 

(e)  No  application  is  required  for  a 
temporary  certificate  for  a  special  mini¬ 
mum  wage  for  a  handicapped  trainee 
being  trained  under  any  authorized  vo¬ 
cational  rehabilitation  program.  Such 
temporary  certificates  are  issued  in  ac¬ 
cordance  with  procedures  set  out  in 
§  524.4. 

§  524.4  Special  provisions  applicable  to 
handicapped  trainees. 

(a)  Employment  of  a  trainee  (pur¬ 
suant  to  the  Vocational  Rehabilitation 
Act  or  to  a  vocational  rehabilitation  pro¬ 
gram  of  the  Veterans’  Administration 
for  veterans  with  a  service-incurred  dis¬ 
ability)  under  a  temporary  certificate  or 
a  special  certificate  shall  be  governed 
by  this  part  as  modified  by  this  section. 

(b)  Temporary  certificates  authoriz¬ 
ing  the  employment  of  such  trainees  at 
wages  lower  than  the  minimum  wage  ap¬ 
plicable  under  section  6  of  the  Act  but 
not  less  than  50  per  centum  of  such  wage 
and  which  are  commensurate  with  those 
paid  nonhandicapped  workers  in  indus¬ 
try  in  the  vicinity  for  essentially  the  same 
type,  quality,  and  quantity  of  work  may 
be  issued  whenever  employment  at  such 
lower  rate  is  necessary  in  order  to  pre¬ 
vent  curtailment  of  opportunities  for  em¬ 
ployment.  Such  temporary  certificates 
are  to  be  issued  by  duly  designated  repre¬ 
sentatives  of  State  vocational  rehabili¬ 
tation  agencies  and  of  the  Veterans’ 
Administration. 

(c)  A  temporary  certificate  will  des¬ 
ignate  the  employer,  the  trainee,  and 
the  special  minimum  wage  rate.  A  tem¬ 
porary  certificate  will  be  valid  for  a 


period  not  to  exceed  90  days  from  the 
date  of  issuance  and  may  not  be  issued 
retroactively. 

(d)  Within  10  days  after  issuance  of  a 
temporary  certificate,  the  supervising  re¬ 
habilitation  agency  will  forward  a  copy 
of  the  certificate  together  with  a  rec¬ 
ommendation  covering  the  special  mini¬ 
mum  rates  for  the  balance  of  the  train¬ 
ing  period  to  the  appropriate  Director  of 
the  Wage  and  Hour  Division,  U.S.  De¬ 
partment  of  Labor.  Such  recommenda¬ 
tion  shall  not  be  for  a  wage  which  is 
less  than  is  authorized  pursuant  to 
this  §  524.4.  The  Regional  or  Carib¬ 
bean  Director,  pursuant  to  this  part  may 
then  issue  a  special  certificate  effective 
upon  the  expiration  of  the  temporary 
certificate,  or  may  terminate  the  tem¬ 
porary  certificate  prior  to  its  expiration 
date,  with  or  without  issuing  a  super¬ 
seding  special  certificate.  If  a  temporary 
certificate  is  terminated  prior  to  its  ex¬ 
piration  date  without  the  issuance  of  a 
superseding  special  certificate,  written 
notice  of  such  a  termination  shall  be 
given  the  employer,  the  trainee,  and  the 
supervising  rehabilitation  agency. 

(e)  When  a  special  certificate  au¬ 
thorizing  a  wage  rate  of  less  than  50 
percentum  of  the  minimum  wage  appli¬ 
cable  under  section  6  of  the  Act  is  con¬ 
sidered  necessary,  the  State  agency  or 
Veterans  Administration  may  ,  request 
that  such  certificate  be  issued  by  the 
Wage  and  Hour  Division.  Such  a  request 
shall  be  accompanied  by  supporting  in¬ 
formation,  including  certification  by  the 
State  vocational  rehabilitation  agency 
that  the  handicapped  worker  is  a  multi¬ 
handicapped  individual  or  other  handi¬ 
capped  individual  whose  earning  capac¬ 
ity  is  so  severely  impaired  that  he  is 
unable  to  engage  in  competitive  employ¬ 
ment. 

(f)  Money  paid  to  the  trainee  by  a 
State  vocational  rehabilitation  agency  or 
the  Veterans’  Administration  for  main¬ 
tenance  or  other  expenses  shall  not  be 
considered  as  off-setting  any  part  of  the 
wage  or  other  remuneration  due  the 
trainee  by  the  employer. 

(g)  A  temporary  certificate  shall  not 
be  issued  for  a  trainee  if  a  satisfactory 
training  opportunity  for  the  desired 
training  is  available  in  the  community 
at  the  minimum  wage  applicable  under 
section  6  of  the  Act  or  above. 

§  524.5  Conditions  for  granting  a  rrr- 
tificate. 

If  the  application  is  in  proper  form 
and  sets  forth  facts  showing:  (a)  A  spe¬ 
cial  minimum  wage  is  necessary  to  pre¬ 
vent  curtailment  of  the  worker’s  or 
trainee’s  opportunities  for  employment; 
and  (b)  the  earning  or  productive  ca¬ 
pacity  of  the  worker  for  the  work  he  is 
to  perform  is  impaired  by  age  or  physical 
or  mental  deficiency  or  injury,  a  certifi¬ 
cate  may  be  issued. 

§  524.6  Additional  data  when  required. 

To  determine  whether  the  facts  justify 
the  issuance  of  a  certificate,  the  Admin¬ 
istrator  or  his  authorized  representative 
may  require  the  submission  of  additional 
information  and  may  require  the  worker 
to  take  a  medical  examination. 
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§  524.7  Issuance  of  a  certificate. 

(a)  If  the  application  and  other  avail¬ 
able  information  indicate  that  the  re¬ 
quirements  of  this  part  are  satisfied,  the 
Administrator  or  his  authorized  repre¬ 
sentative  shall  issue  a  certificate.  Other¬ 
wise,  he  shall  deny  a  certificate. 

(b)  If  issued,  copies  of  the  certificate 
shall  be  transmitted  to  the  employer 
and  the  worker  or  trainee,  and,  in  the 
case  of  a  certificate  for  a  trainee,  to  the 
appropriate  vocational  rehabilitation 
agency.  If  a  certificate  is  denied,  the  same 
parties  shall  be  given  written  notice  of 
the  denial. 

(c>  A  certificate  may  not  be  issued 
retroactively. 

§  52 1.8  Terms  of  a  certificate. 

(a)  A  certificate  shall  specify,  among 
other  things,  the  name  of  the  worker  or 
trainee,  the  occupation  in  which  he  is 
to  be  employed,  the  special  minimum 
wage  rate(s),  and  the  period(s)  of  time 
during  which  such  rate(s)  may  be  paid. 

(b)  A  certificate  shall  be  effective  for 
a  period  to  be  designated  by  the  Adminis¬ 
trator  or  his  authorized  representative. 
Workers  or  trainees  may  be  paid  special 
minimum  wages  only  during  the  effective 
period  of  the  certificate. 

(c)  The  wage  rate(s)  set  in  the  cer¬ 
tificate  shall  be  fixed  at  a  figure  designed 
to  reflect  adequately  the  Individual 
worker’s  or  trainee’s  earning  or  produc¬ 
tive  capacity.  No  wage  rate  shall  be  fixed 
at  less  than  75  per  centum  of  the  appli¬ 
cable  minimum  wage  under  section  6  of 
the  Act  unless  after  investigation  a  lower 
rate  appears  to  He  clearly  justified.  Such 
lower  rate  shall  not  be  less  than  50  per 
centum  of  the  minimum  wage  applicable 
under  section  6  of  the  Act,  except  for 
individuals  certified  by  the  Statfe  agency 
as  having  earning  capacity  so  impaired 
that  they  are  unable  to  engage  in  com¬ 
petitive  employment,  but  in  no  event 
shall  such  wage  rate  be  less  than  25  per 
centum  of  the  applicable  minimum  wage 
under  section  6  of  the  Act  nor  less  than 
is  commensurate  with  wages  paid  non¬ 
handicapped  workers  in  industry  in  the 
vicinity  for  essentially  the  same  type, 
quality,  and  quantity  of  work. 

(d)  In  an  establishment  or  a  vicinity 
where  nonhandicapped  employees  are 
employed  at  piece  rates  in  the  same 
occupation,  the  handicapped  worker  or 
trainee  shall  be  paid  at  least  the  same 
piece  rates.  The  worker  or  trainee  must 
be  paid  his  full  piece  rate  earnings  or  the 
earnings  at  the  hourly  rate  specified  in 
the  certificate,  whichever  is  the  greater. 

(e)  The  worker  or  trainee  shall  be  paid 
not  less  than  one  and  one-half  times  the 
regular  rate  at  which  he  1s  employed 
for  all  hours  worked  in  excess  of  the 
maximum  workweek  applicable  to  him 
under  section  7  of  the  Act. 

(f)  No  provision  of  this  part,  or  of 
any  certificate  issued  under  this  part, 
shall  excuse  noncompliance  with  any 
other  Federal  or  State  law  or  municipal 
ordinance  establishing  higher  standards. 

(g)  The  terms  of  any  certificate,  in¬ 
cluding  the  wage  rate(s)  specified  there¬ 
in,  may  be  amended  by  the  Administra¬ 
tor  or  his  authorized  representative  upon 


written  notice  to  the  parties  concerned, 
if  the  facts  justify  such  amendment. 

§  524.9  Renewal  of  a  certificate. 

(a)  Application  for  renewal  of  any 
certificate  shall  be  filed  in  the  same 
manner  as  an  original  application. 

(b)  If  an  application  for  renewal  has 
been  properly  and  timely  filed  prior  to 
the  expiration  date  of  a  certificate,  the 
certificate  shall  remain  in  effect  until  the 
application  for  renewal  has  been  granted 
or  denied. 

§  524.10  Record*  to  be  kept. 

Every  employer  who  employs  a  handi¬ 
capped  worker  or  handicapped  trainee 
pursuant  to  these  regulations  shall  keep, 
maintain,  and  have  available  for  inspec¬ 
tion  by  the  Administrator  or  his  author¬ 
ized  representative  a  copy  of  the  cer¬ 
tificate  and  all  other  records  required 
under  the  applicable  provisions  of  Part 
516  (recordkeeping  regulations)  of  this 
chapter. 

§  524.1 1  Review. 

Any  person  aggrieved  by  an  action  of 
an  authorized  representative  of  the  Ad¬ 
ministrator  taken  pursuant  to  this  part 
may,  within  15  days  after  such  action, 
file  with  the  Administrator  a  petition  for 
review  of  the  action  complained  of,  set¬ 
ting  forth  grounds  for  seeking  review.  If 
such  review  is  granted,  the  Administrator 
or  an  authorized  representative  who  took 
no  part  in  the  action  under  review  may, 
to  the  extent  he  deems  it  appropriate, 
afford  other  interested  persons  an  oppor¬ 
tunity  to  present  data  and  views. 

§  524.12  Issuance  of  certificates  for  ex¬ 
perimental  purposes. 

'  In  addition  to  the  issuance  of  certifi¬ 
cates  as  provided  in  §§  524.1  to  524.11,  the 
Administrator  may  authorize  the  issu¬ 
ance  of  certificates  to  permit  employ¬ 
ment  of  handicapped  workers  at  less  than 
the  applicable  minimum  wage  under  sec¬ 
tion  6  of  the  Act  as  part  of  experimental 
programs  to  increase  employment  oppor¬ 
tunities  for  such  workers.  Such  certifi¬ 
cates  shall  be  issued  in  such  types  of 
cases  and  on  such  terms  and  conditions 
within  the  scope  of  section  14(d)  of  the 
Act  as  the  Administrator  shall  determine 
will  best  further  any  such  experimental 
programs. 

§  524.13  Amendment  of  this  part. 

The  Administrator  may  at  any  time 
upon  his  own  motion  or  upon  written  re¬ 
quest  of  any  interested  person  setting 
forth  reasonable  ground  therefor,  and 
after  opportunity  has  been  given  to  in¬ 
terested  persons  to  present  their  views, 
amend  or  revoke  any  of  the  terms  of  this 
part. 

(F.R.  Doc.  71-96;  Filed,  Jan.  4,  1971; 

8:51  a.m.l 


PART  723— LAUNDRY  AND  CLEAN¬ 
ING  INDUSTRY  IN  PUERTO  RICO 

Wage  Order 

Pursuant  to  sections  5  and  8  of  the 
Fair  Labor  Standards  Act  of  1938  (52 
Stat.  1062,  1064,  as  amended;  29  U.S.C. 
205,  208)  and  Reorganization  Plan  No.  6 


of  1950  (3  CFR  1949-53  Comp.  p.  1004), 
and  by  means  of  Administrative  Order 
No.  613  (35  F.R.  6436),  the  Secretary  of 
Labor  appointed  and  convened  Industry 
Committee  No.  96-B  for  the  Laundry  and 
Cleaning  Industry  in  Puerto  Rico,  re¬ 
ferred  to  the  committee  the  question  of 
the  minimum  rate  or  rates  of  wages  to 
be  paid  under  section  6(c)  of  the  Act  to 
employees  in  the  industry,  and  gave  no¬ 
tice  of  a  hearing  to  be  held  by  the 
committee. 

Subsequent  to  an  investigation  and  a 
hearing  conducted  pursuant  to  the  no¬ 
tice,  the  committee  has  filed  with  the 
Administrator  of  the  Wage  and  Hour 
Division  of  the  Department  of  Labor  a 
report  containing  its  findings  of  fact  and 
recommendations  with  respect  to  the 
matters  referred  to  it. 

Accordingly,  as  authorized  and  re¬ 
quired  by  section  8  of  the  Fair  Labor 
Standards  Act  of  1938,  Reorganization 
Plan  No.  6  of  1950,  and  29  CFR  511.18. 
the  recommendations  of  Industry  Com¬ 
mittee  No.  96-B  are  hereby  published,  to 
be  effective  January  18,  1971,  in  this 
order  amending  §  723.2  of  Title  29,  Code 
of  Federal  Regulations. 

As  amended,  §  723.2  reads  as  follows: 

§  723.2  Wage  rates. 

*  *  *  *  • 

(a)  Driver  classification.  (1)  The  mini¬ 
mum  wage  for  this  classification  is  $1.45 
an  hour  for  the  period  beginning  Febru¬ 
ary  1, 1970,  and  ending  January  31,  1971, 
and  $1.60  an  hour  thereafter. 


(b)  Other  activities  classification.  (1) 
The  minimum  wage  for  this  classifica¬ 
tion  is  $1.35  an  hour  for  the  period  be¬ 
ginning  February  1,  1970,  and  ending 
January  31,  1971;  and  $1.47  an  hour 
thereafter. 

*  *  *  •  • 

(Secs.  5,  6.  8,  52  Stat.  1062.  1064,  as  amended; 
29  U.S.C.  205,  206,  208) 

Signed  at  Washington,  D.C.  this  30th 
day  of  December  1970. 

Robert  D.  Moran, 
Administrator,  Wage  and  Hour 
Division,  United  States  De¬ 
partment  of  Labor. 

[PR.  Doc.  71-97;  Filed,  Jan.  4,  1971; 

8:51  a.m.J 


Title  32A— NATIONAL  DEFENSE, 
APPENDIX 

Chapter  X — Oil  Import  Administration, 
Department  of  the  Interior 

(Oil  Import  Regulation  1  (Rev.  5)  Arndt.  26 1 

Ol  REG.  1— OIL  IMPORT  REGULATION 

Miscellaneous  Amendments 

Proclamation  4025,  dated  December  22. 
1970  (35  F.R.  19391)  amended  Procla¬ 
mation  3279  to  eliminate  historical  bases 
for  the  making  of  allocations  of  imports 
of  crude  oil.  unfinished  oils,  and  finished 
products.  This  action  is  reflected  in  the 
amendments  of  sections  4,  10,  11,  12,  and 
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13  of  Oil  Import  Regulation  1  vRev.  5) 
which  are  set  fourth  below.  Section  10  of 
the  regulation  is  amended  to  provide,  for 
the  allocation  period  January  1,  1971, 
through  December  31,  1971,  allocations 
to  refiners  of  imports  of  crude  oil  into 
Districts  I-IV.  Because  of  a  consider¬ 
able  increase  in  the  quantity  of  imports 
of  crude  oil  available  for  allocation  to 
refiners  in  District  V,  section  11  is 
amended  to  provide  for  tentative  alloca¬ 
tions  which  will  later  be  adjusted  accord¬ 
ing  to  a  schedule  revised  after  consider¬ 
ation  of  a  proposal  shortly  to  be  issued. 
Limited  quantities  of  unfinished  oils  may 
be  imported  under  allocations  made  pur¬ 
suant  to  section  10  or  11.  A  quantity  of 
imports  of  crude  oil,  unfinished  oils,  and 
finished  products  is  made  available  to  the 
Oil  Import  Appeals  Board  by  an  amend¬ 
ment  of  section  21.  The  definition  of 
“refinery  inputs”  in  section  22  is 
amended  to  correspond  to  a  change 
made  by  amendatory  Proclamation  4025, 
and  the  definition  of  “residual  fuel  oil” 
is  amended  to  correspond  to  the  change 
made  by  amendatory  Proclamation  4018 
(35  P.R.  16357).  Section  30  is  amended 
to  provide,  for  the  allocation  period 
January  1,  1971,  through  December  31, 
1971,  allocations  of  imports  of  No.  2  fuel 
oil  into  District  I.  Except  for  the  elim¬ 
ination  of  “historical  allocations”  re¬ 
quired  by  amendatory  Proclamation 
4025,  this  Amendment  26  makes  no 
major  changes  in  the  system  of  allocat¬ 
ing  imports  of  crude  oil  and  unfinished 
oils  to  refiners  or  of  allocating  imports 
of  No.  2  fuel  oil  into  District  I.  A  new 
allocation  period  begins  January  1, 1971. 
The  formulation  of  orderly  programs  of 
importation,  including  those  involving 
exchanges  of  oil,  depend  upon  the  mak¬ 
ing  of  allocations  and  the  issuance  of 
licenses  thereunder.  Further,  provision 
should  promptly  be  made  for  the  relief 
of  any  cases  of  exceptional  hardship 
which  may  arise.  In  the  circumstances, 
the  public  interest  would  not  be  served 
either  by  giving  notice  of  proposed  rule- 
making  or  by  delaying  the  effective  date 
of  this  amendment.  Accordingly,  this 
Amendment  26  shall  become  effective 
immediately. 

Pending  a  decision  on  the  proposed 
amendment  to  section  7  which  appeared 
in  the  Federal  Register  for  November 
28,  1970  (35  F.R.  18209),  the  Adminis¬ 
trator.  Oil  Import  Administration,  is 
directed  to  issue,  under  each  allocation 
which  is  made  pursuant  to  section  10  or 
11  and  which  is  in  excess  of  1,300,000 
barrels,  a  license  in  the  amount  of  1,300,- 
000  barrels  or  35  percent  of  the  alloca¬ 
tion,  whichever  amount  is  the  greater.  If 
such  an  allocation  does  not  exceed  1,300,- 
000  barrels,  a  license  shall  be  issued  in 
the  full  amount  of  the  allocation. 

Oil  Import  Regulation  1  (Rev.  5)  is 
amended  as  set  forth  below. 

Fred  J.  Russell, 
Under  Secretary  of  the  Interior. 

December  31,  1970. 

I  Concur:  December  31,  1970. 

Haakon  Lindjord, 

Acting  Director, 

Office  of  Emergency  Prepared¬ 
ness. 


1.  Paragraphs  (c)  and  (d)  of  section 
4 — Eligibility  for  Allocations — of  Oil  Im¬ 
port  Regulation  1  (Rev.  5),  as  amended 
(31  F.R.  7746)  are  revoked. 

2.  Section  10  of  Oil  Import  Regulation 
1  (Rev.  5)  as  amended  (34  FH.  19975) 
is  amended  to  read  as  follows: 

Sec.  10  Allocations;  refiners;  Districts 
I-IV. 

(a)  For  the  allocation  period  Janu¬ 
ary  1,  1971,  through  December  31,  1971, 
the  Administrator  shall  allocate,  as  pro¬ 
vided  in  paragraph  (b)  of  this  section, 
approximately  600,000  b/d  of  imports  of 
crude  oil  into  Districts  I-IV  among  eligi¬ 
ble  persons  having  refinery  capacity  in 
these  districts. 

(b)  Each  eligible  applicant  shall  re¬ 
ceive  an  allocation  of  imports  of  crude 
oil  based  on  refinery  inputs  for  the  year 
ending  September  30, 1970,  and  computed 
according  to  the  following  schedule: 


Average  b/d  Input  Percent.  No.  of 

of  Input  Days 


0-10,000 . . . 

10-30,000 . 

(X)| 

20.0 

12.0 

30-100, 000._ . . 

7.0 

100,000  plus..., . 

l 

3.6 

However,  each  such  allocation  shall  be 
reduced  by  the  amount  of  any  licenses 
issued  to  the  applicant  under  an  interim 
allocation  for  the  allocation  period. 

(c)  Under  an  allocation  made  pursu¬ 
ant  to  paragraph  (b)  of  this  section,  un¬ 
finished  oils  may  be  imported,  but 
imports  of  such  oils  shall  not  exceed  15 
percent  of  the  allocation. 

(d)  No  allocation  made  pursuant  to 
this  section  may  be  sold,  assigned,  or 
otherwise  transferred,  and  except  as  this 
regulation  may  provide  otherwise,  no 
license  issued  under  such  an  allocation 
shall  permit  the  importation  of  Canadian 
imports  as  defined  in  section  1A  of 
Proclamation  3279  as  amended. 

3.  Section  11  of  Oil  Import  Regulation 
I  (Rev.  5)  as  amended  (34  FJt.  19976)  is 
amended  to  read  as  follows: 

See.  11  Allocutions;  refiners;  District  V. 

(a)  For  the  allocation  period  Jan¬ 
uary  1,  1971,  through  December  31,  1971, 
the  Administrator  shall  make  tentative 
allocations,  as  provided  in  paragraph  (b) 
of  this  section,  of  imports  of  crude  oil 
into  District  V  among  eligible  persons 
having  refinery  capacity  in  that  district. 
The  schedule  set  forth  in  paragraph  (b) 
of  this  section  will  be  revised,  and  such 
tentative  allocations  will  be  adjusted  in 
accordance  with  the  revised  schedule. 

(b)  Each  eligible  applicant  shall  re¬ 
ceive  a  tentative  allocation  of  imports  of 
crude  oil  based  on  refinery  inputs  for 
the  year  ending  September  30,  1970,  and 
computed  according  to  the  following 
schedule: 


Average  b/d  Input 

Percent 
o(  Input 

No.  Of 

Day* 

0-10,000. . 

10-30,000 . 

hi 

40.0  1 
9.3  1 

(X) 

30-100,000 . 

100,000  plus . 

4.3  I 

L  9  J 

However,  each  such  allocation  shall  be 
reduced  by  the  amount  of  any  licenses 
Issued  to  the  applicant  under  an  interim 
allocation  for  the  allocation  period. 

(c)  Under  an  allocation  made  pursu¬ 
ant  to  paragraph  (b)  of  this  section,  un¬ 
finished  oils  may  be  imported,  but  im¬ 
ports  of  such  oils  shall  not  exceed  25  per¬ 
cent  of  the  allocation. 

(d)  No  allocation  made  pursuant  to 
tills  section  may  be  sold,  assigned,  or 
otherwise  transferred. 

4.  Clause  (1)  of  paragraph  (a)  of  sec¬ 
tion  12 — Eligibility  for  and  allocations  of 
residual  fuel  oil  to  be  used  as  fuel — • 
District  I — of  Oil  Import  Regulation  1 
(Rev.  5>,  as  amended  (32  FJt.  1175> 
is  revoked. 

5.  Section  13  of  Oil  Import  Regulation 
1  (Rev.  5),  as  amended  (34  F.R.  19976) 
is  amended  to  read  as  follows: 

Sec.  1 3  Finished  products. 

(a)  For  the  allocation  period  January 
1,  1971,  through  December  31, 1971,  there 
is  allocated  to  the  Department  of  Defense 
20,000  b/d  of  imports  of  finished  products 
into  Districts  I-IV  and  7,500  b/d  of  im¬ 
ports  of  finished  products  into  District 
V.  For  the  same  allocation  period,  15,000 
b/d  of  finished  products  have  been  allo¬ 
cated  pursuant  to  subparagraph  (4)  of 
paragraph  (b)  of  section  3  of  Proclama¬ 
tion  3279,  as  amended. 

(b)  No  allocation  made  pursuant  to 
this  section  may  be  sold,  assigned,  or 
otherwise  transferred. 

6.  A  new  paragraph  (e),  reading  as 
follows,  is  added  to  section  21  of  Oil  Im¬ 
port  Regulation  1  (Rev.  5)  as  amended 
35 F.R.  163, 12759, 16976): 

(e)  For  the  allocation  period  January 
1, 1971,  through  December  31, 1971, 45,000 
b/d  of  imports  into  Districts  I-IV  of  crude 
oil  and  unfinished  oils  (including  Cana¬ 
dian  imports  as  defined  in  section  1A  of 
Proclamation  3279,  as  amended)  and 
finished  products  and  4,000  b/d  of  im¬ 
ports  into  District  V  of  crude  oil,  unfin¬ 
ished  oils,  and  finished  products  are 
made  available  to  the  Oil  Import  Appeals 
Board. 

7.  Subparagraph  (7)  of  paragraph  (g> 
of  section  22  of  Oil  Import  Regulation  1 
(Rev.  5)  as  amended  (32  F.R.  11382)  is 
amended  to  read  as  follows : 

(7)  residual  fuel  oil — (i)  Topped  crude 
oil  or  viscous  residuum  which  has  a  vis¬ 
cosity  of  not  less  than  45  seconds  Say- 
bolt  universal  100®  F.  and  (ii)  crude  oil 
which  is  to  be  used  as  fuel  without  fur¬ 
ther  processing  other  than  by  blending 
by  mechanical  means. 

8.  Paragraph  (k)  of  section  22  of  Oil 
Import  Regulation  1  (Rev.  5)  as  amended 
(33  F.R.  8449)  is  amended  to  read  as 
follows : 

(k)  “Refinery  inputs”  means  feed¬ 
stocks  charged  to  “refinery  capacity”; 

(l)  And  include  only — 

(1)  Crude  oil; 

(ii)  Unfinished  oils  imported  pursuant 
to  an  allocation,  and 

(iii)  Unfinished  natural  gas  products 

(2)  but  do  not  include  inputs  of  crude 
oil  or  unfinished  oils  imported  pursuant 
to  paragraph  (e),  (f),  or  (h)  of  section 
1A  of  Proclamation  3279,  as  amended, 
or,  with  respect  to  refinery  inputs  in  Dis¬ 
trict  V,  inputs  of  crude  oil  or  unfinished 
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oils  imported  pursuant  to  clause  (4)  of 
paragraph  (a)  of  section  1  of  Proclama¬ 
tion  3279,  as  amended. 

9.  Section  30  of  Oil  Import  Regulation 
1  (Rev.  5)  (35  F.R.  12759)  is  amended  to 
read  as  follows: 


Sec.  30  Allocations  of  No.  2  Fuel  Oil — 
District  I. 


(a)  For  the  purposes  of  this  section: 
(1)  The  term  “No.  2  fuel  oil”  means  a 
finished  product  which  has  the  following 
physical  and  chemical  characteristics: 


Closed  cup  flash  point  °F._ 

Pour  point  "F - 

Water  and  sediment,  per¬ 
cent. 

Carbon  residue  on  10  per¬ 
cent  residuum  percent. 
Distillation  temperature  °F. 

90  percent  point. 
Viscosity,  Saybolt  Universal 
Seconds  at  100"  F. 
Gravity  A.P.I - 


Minimum  100. 
Maximum  20. 
Maximum  0.10. 

Maximum  0.35. 

Maximum  675. 
Minimum  540. 
Maximum  40.0. 
Minimum  33.0. 
Minimum  30.0. 


<2)  The  term  “Western  Hemisphere” 
means  North  America,  Central  America, 
South  America,  and  the  West  Indies. 

(3)  The  term  “deep  water  terminal” 
means  a  permanent  land  installation 
which : 

(i)  Consists  of  bulk  storage  tanks 
having  not  less  than  100,000  barrels  of 
operational  capacity,  pumps  and  pipe¬ 
lines  used  for  storage,  transfer  and 
handling  of  No.  2  fuel  oil; 

<ii)  Is  on  waterways  that  permit  the 
safe  passage  to  the  installation  of  a 
tanker  rated  15,000  cargo  deadweight 
tons,  drawing  not  less  than  25  feet  of 
water;  and 

(iii)  Has  a  berth  that  will  permit  the 
delivery  of  No.  2  fuel  oil  into  the  installa¬ 
tion  by  direct  connection  from  a  tanker 
rated  at  15,000  cargo  deadweight  tons, 
drawing  not  less  than  25  feet  of  water, 
and  moored  in  the  berth.  Cargo  dead¬ 
weight  tons  represent  the  carrying 
capacity  of  a  tanker,  in  tons  of  2,240 
pounds,  less  the  weight  of  fuel,  water, 
stores,  and  other  items  necessary  for  use 
on  a  voyage. 

(4)  The  term  “throughput  agree¬ 
ment”  means  a  written  agreement  which 
provides  for  the  delivery  to  a  deep  water 
terminal  by  a  person  of  No.  2  fuel  oil 
which  he  owns  at  the  time  of  delivery  to 
the  terminal  and  for  a  right  in  such  per¬ 
son  to  withdraw  on  call  an  identical 
quantity  of  such  oil  from  the  terminal. 
Any  transaction  between  persons  involv¬ 
ing  sales,  purchases,  or  exchanges  of  No. 
2  fuel  oil  which  were  designed  to  gain 
allocation  benefits  for  a  person  who 
would  not  otherwise  be  eligible  shall  not 
be  deemed  to  constitute  a  throughput 
agreement. 

(b)  For  the  period  July  1,  1971, 
through  December  31,  1971,  40,000  b/d 
of  imports  of  No.  2  fuel  oil  which  is 
manufactured  in  the  Western  Hemi¬ 
sphere  from  crude  oil  produced  in  the 
Western  Hemisphere  are  available  for 
allocation  in  District  I  to  eligible  persons 
having  qualified  terminal  inputs  of  No. 
2  fuel  oil  in  this  district. 

(c)  (1)  Except  as  provided  in  sub- 
paragraph  (2)  of  this  paragraph,  a  per¬ 
son  shall  be  eligible  for  an  allocation  of 


imports  into  District  I  of  No.  2  fuel  oil 
under  paragraph  (e)  of  this  section: 

(1)  If  he  is  in  the  business  in  District 
I  of  selling  No.  2  fuel  oil  and  has  under 
his  management  and  operational  control 
a  deep  water  terminal  which  is  located 
in  District  I  and  in  which  No.  2  fuel  oil 
is  handled,  or 

(ii)If  he  is  in  the  business  in  District 
I  of  selling  No.  2  fuel  oil  and  has  a 
throughput  agreement  with  a  deep  water 
terminal  operator  in  District  I  who  does 
not  have  a  crude  oil  import  allocation 
in  Districts  I-IV. 

(2)  No  person  who  has  an  allocation 
of  imports  into  Districts  I-IV  of  crude 
oil  under  sections  9, 10,  or  25  of  this  regu¬ 
lation  shall  be  eligible  for  an  allocation 
under  paragraph  (e)  of  this  section. 


(d)  A  person  seeking  an  allocation 
under  paragraph  (e)  of  this  section  must 
file  an  application  with  the  Administra¬ 
tor  on  such  form  as  he  may  prescribe  no 
later  than  fifteen  (15)  days  after  the 
publication  of  this  section  in  the  Federal 
Register.  The  application  shall  disclose 
such  information  as  the  Administrator 
may  deem  necessary  in  such  detail  as 
he  may  require. 

(e)  (1)  For  the  period  January  1,  1971, 
through  December  31,  1971,  each  eligible 
applicant  under  this  section  shall  re¬ 
ceive  an  allocation  of  imports  into  Dis¬ 
trict  I  of  No.  2  fuel  oil  which  has  been 
manufactured  in  the  Western  Hemi¬ 
sphere  from  crude  oil  produced  in  the 
Western  Hemisphere  computed  accord¬ 
ing  to  the  following  formula: 


Applicant’s  qualified  terminal  inputs — average  b/d  for 
the  period  Oct.  1, 1969,  through  Sept.  30, 1970 

- X  40,000  average  b/d  of  No.  2  fuel  oil 

Average  b/d  of  all  qualified  terminal  inputs  for  the 
period  Oct.  1, 1969,  through  Sept.  30, 1970 


However,  each  such  allocation  shall 
be  reduced  by  the  amount  of  any  li¬ 
censes  issued  to  the  applicant  under  an 
interim  allocation  for  the  allocation 
period. 

(2)  Under  each  allocation  made  pur¬ 
suant  to  this  paragraph  (e)  the  Admin¬ 
istrator  shall  issue  a  license  which  shall 
limit  importations  after  midnight  March 
31,  1971,  to  50  percent  of  that  allocation. 
Upon  a  showing  that  such  a  limitation 
will  prevent  a  person  from  importing  in 
full  tanker  cargoes  or  for  other  good 
cause  shown  the  Administrator  may,  up¬ 
on  written  petition,  adjust  the  percentum 
which  such  person  may  import  after 
March  31,  1971,  to  such  a  degree  as  in 
the  opinion  of  the  Administrator  is  neces¬ 
sary  to  afford  the  petitioner  a  reasonable 
measure  of  relief. 

(f)(1)  An  eligible  applicant  may  count 
as  qualified  terminal  inputs  quantities  of 
No.  2  fuel  oil: 

(i)  delivered  during  the  12-month 
period  ending  September  30,  1970,  into 
a  deep  water  terminal  in  District  I 
which  was  under  his  management  and 
operational  control  or  into  a  deep  water 
terminal  with  which  the  eligible  appli¬ 
cant  had  a  throughput  agreement  before 
the  oil  was  delivered,  if  he  owned  the  oil 
when  it  was  placed  in  the  terminal  and  if 
the  delivery  constituted  the  first  deliv¬ 
ery  of  that  oil  to  a  deep  water  terminal 
in  District  I;  or 

(ii)  which  the  applicant  owned,  sold 
to  a  Federal  agency  or  to  any  agency  of 
a  State  or  a  political  subdivision  of  a 
State,  and  delivered  during  the  12-month 
period  ending  September  30,  1970,  to  a 
deep  water  terminal  in  District  I  for  the 
account  of  such  agency,  providing  such 
delivery  constituted  the  first  delivery  of 
that  oil  to  a  deep  water  terminal  in 
District  I;  or 

(iii)  which  was  delivered  to  applicant’s 
deep  water  terminal  in  District  I  as  a 
first  delivery  into  a  deep  water  terminal 
in  District  I  under  a  written  agreement 
to  purchase  such  oil  and  to  which,  pur¬ 


suant  to  such  agreement,  the  applicant 
took  title  during  the  12-month  period 
ending  September  30,  1970,  upon  with¬ 
drawal  by  him  from  the  terminal. 

(2)  For  the  purpose  of  this  paragraph 
(f ) ,  storage  of  No.  2  fuel  oil  at  a  refinery 
in  which  the  oil  was  produced  or  deliv¬ 
ery  of  No.  2  fuel  oil  into  a  deep  water 
terminal  under  the  management  and  op¬ 
erational  control  of  a  person  who  has  an 
allocation  of  imports  of  crude  oil  into 
Districts  I-IV  shall  not  be  deemed  to  be 
a  first  delivery  to  a  deep  water  terminal 
in  District  I. 

(g)  No  allocation  made  pursuant  to 
this  section  may  be  sold,  assigned,  or  oth¬ 
erwise  transferred.  Licenses  issued  under 
allocations  made  pursuant  to  this  section 
shall  permit  the  importation  only  of  No. 
2  fuel  oil  which  is  manufactured  in  the 
Western  Hemisphere  from  crude  oil  pro¬ 
duced  in  the  Western  Hemisphere.  No.  2 
fuel  oil  imported  under  an  allocation 
made  pursuant  to  this  section  shall  be 
sold  for  use  as  fuel  in  District  I. 

[F.R.  Doc.  70-17659;  Filed,  Dec.  31,  1970; 

1:18  p.m.] 

Title  33— NAVIGATION  AND 
NAVIGABLE  WATERS 

Chapter  II — Corps  of  Engineers, 
Department  of  the  Army 

PART  208— FLOOD  CONTROL 
REGULATIONS 

Bully  Creek,  Agency  Valley,  and 
Warm  Springs  Dams  and  Reser¬ 
voirs,  Malheur  River  Basin,  Mal¬ 
heur  and  Harney  Counties,  Oreg. 

Pursuant  to  the  provisions  of  section  7 
of  the  Act  of  Congress  approved  Decem¬ 
ber  22,  1944  (58  Stat.  890;  33  U.S.C.  709) 
the  following  §  208.93  is  hereby  pre¬ 
scribed  to  govern  the  use  and  operation 
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of  Bully  Creek,  Agency  Valley,  and  Warm 
Springs  Dams  and  Reservoirs  in  the 
Malheur  River  Basin,  Oregon,  for  flood 
control  purposes. 

§  208.93  Bully  Creek,  Agency  Valley, 
and  Warm  Springs  Dams  and  Reser¬ 
voirs,  Malheur  River  Basin,  Oregon. 

The  Bureau  of  Reclamation,  acting 
through  the  Vale,  Oregon  Irrigation  Dis¬ 
trict,  shall  operate  Bully  Creek,  Agency 
Valley,  and  Warm  Springs  Dams  and 
Reservoirs  in  the  interest  of  flood  con¬ 
trol,  as  follows: 

(a)  Storage  space  up  to  30,000  acre- 
feet  between  elevations  2456.6  feet  and 
2516.0  feet  in  Bully  Creek  Reservoir,  up 
to  60,000  acre-feet  between  elevations 
3263.2  feet  and  3340.0  feet  in  Agency  Val¬ 
ley  Reservoir,  and  up  to  95,500  acre-feet 
between  elevations  3381.5  feet  and  3406.0 
feet  in  Warm  Springs  Reservoir  will  be 
kept  available  for  flood  purposes  on  a 
seasonal  basis  in  accordance  with  the 
Flood  Control  Regulations  Schedule  cur¬ 
rently  in  force. 

(b)  Releases  from  Bully  Creek,  Agency 
Valley,  and  Warm  Springs  Reservoirs 
shall  be  regulated  primarily  to  control 
flows  in  the  Malheur  River  downstream 
from  Vale,  Oregon,  to  not  exceed  its 
bankfull  capacity  presently  estimated  as 
8,000  cubic  feet  per  second,  insofar  as 
such  control  can  be  accomplished  using 
the  effective  storage  capacity  of  the  three 
reservoirs. 

(c)  The  Flood  Control  Regulations  of 
this  Section  are  subject  to  temporary 
modification  by  the  District  Engineer, 
Corps  of  Engineers,  if  found  necessary 
in  time  of  emergency.  Requests  for  and 
action  on  such  modification  may  be  made 
by  any  available  means  of  communica¬ 
tion,  and  the  action  taken  by  the  District 
Engineer  shall  be  confirmed  in  writing 
under  date  of  the  same  day  to  the  office 
of  the  Regional  Director  of  the  Bureau 
of  Reclamation  in  charge  of  the  locality. 

(d)  The  Flood  Control  Regulation 
Schedule  currently  in  force  for  Bully 
Creek,  Agency  Valley,  and  Warm  Springs 
Reservoirs  as  of  the  promulgation  of  this 
section  is  dated  November  9,  1970,  file 
No.  MH-V-20-1/1,  and  is  on  file  in  the 
Office,  Chief  of  Engineers,  Department 
of  the  Army,  Washington,  D.C.,  and  in 
the  office  of  the  Commissioner,  Bureau 
of  Reclamation,  Washington,  D.C.  Re¬ 
visions  of  the  Flood  Control  Regulation 
Schedule  for  the  above-named  reservoirs 
may  be  developed  as  necessary  by  the 
Corps  of  Engineers  and  the  Bureau  of 
Reclamation.  Each  revision  shall  be  ef¬ 
fective  upon  the  date  specified  in  the 
approval  thereof  by  the  Chief  of  Engi¬ 
neers  and  the  Commissioner  of  Reclama¬ 
tion,  and  from  that  date  until  replaced 
shall  be  considered  as  currently  in  force 
for  purposes  of  this  Section.  Copies  of 
the  Flood  Control  Regulation  Schedule 
currently  in  force  shall  be  kept  on  file 
in,  and  may  be  obtained  from,  the  office 
of  the  District  Engineer,  Corps  of  Engi¬ 
neers  and  the  Regional  Director,  Bureau 
of  Reclamation,  in  charge  of  the  locality. 

(e)  Nothing  in  the  regulations  in  this 
section  shall  be  construed  to  require 


dangerously  rapid  changes  in  magnitude 
of  water  releases,  or  that  releases  be 
made  at  rates  or  in  a  manner  that  would 
be  inconsistent  with  requirements  for 
protecting  the  dams  and  the  reservoirs 
from  major  damage  or  inconsistent  with 
safe  routing  of  the  inflow  design  flood. 

(f)  The  Bureau  of  Reclamation  shall 
procure  current  basic  hydrological  data, 
make  determinations  of  required  flood 
control  space  reservations  from  the  Flood 
Control  Regulation  Schedule  currently 
in  force,  and  make  calculations  of  per¬ 
missible  releases  from  the  reservoirs  as 
are  required  to  accomplish  the  flood  con¬ 
trol  objectives  prescribed  in  this  Section. 

(g)  The  Bureau  of  Reclamation  shall 
keep  the  District  Engineer,  Corps  of 
Engineers,  currently  advised  of  hydro- 
logical  data  and  operating  criteria  which 
affect  the  schedule  of  operation.  Details 
of  the  hydrologic  reporting  network  and 
operating  criteria  are  described  in  “Re¬ 
port  on  Reservoir  Regulations  for  Flood 
Control,  Malheur  River  Reservoirs." 

(Regs.,  Dec.  2.  1970,  ENOCW-EY]  (Sec.  7, 
68  Stat.  890;  33  U.S.C.  709) 

For  the  Adjutant  General. 

Leonard  S.  Lee, 
Colonel,  AGC, 
Comptroller,  TAGO. 

(PR.  Doc.  71-66;  Piled,  Jan.  4,  1971; 

8:48  a.m.] 

Title  36— PARKS,  FORESTS, 
AND  MEMORIALS 

Chapter  I — National  Park  Service, 
Department  of  the  Interior 

PART  7— SPECIAL  REGULATIONS, 

AREAS  OF  THE  NATIONAL  PARK 

SYSTEM 

Fire  Island  National  Seashore; 

Vehicular  Use 

At  page  1168  of  the  Federal  Register 
of  January  29,  1970,  a  notice  and  text  of 
a  proposed  amendment  to  §  7.20,  Chapter 
I,  Title  36  CFR  was  published.  The  effect 
of  this  amendment  requires  that  appli¬ 
cants  first  obtain  village  beach  buggy 
permits  under  certain  conditions  before 
seashore  permits  are  issued.  The  stand¬ 
ard  hourly  restrictions  are  generally 
applied  to  travel  by  public  beach  taxis 
on  seashore  lands  throughout  the  area, 
and  the  use  of  personal  beach  vehicles 
to  reach  beach  houses  is  ruled  out  in  the 
summer  months  when  water  transpor¬ 
tation  is  available.  One  subparagraph  of 
the  present  regulation  is  entirely 
eliminated. 

Interested  persons  were  given  30  days 
in  which  they  could  submit  written  com¬ 
ments,  suggestions,  or  objections  to  the 
proposed  amendment.  An  overwhelming 
number  of  the  comments  received  were 
from  persons  and  organizations  which 
supported  part  of  the  proposed  amend¬ 
ments.  A  substantial  portion  of  those  in 
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objection  misread  the  purpose  of  amend¬ 
ment  and  so  addressed  their  remarks  to 
parts  of  the  existing  regulations  which 
were  unaffected  by  this  proposal.  To  the 
extent  that  the  comments  and  sugges¬ 
tions  were  appropriate  and  consistent 
with  the  purposes  of  the  seashore  as 
defined  in  the  act  authorizing  its  estab¬ 
lishment,  they  are  reflected  in  the  regu¬ 
lations  which  are  set  forth  below.  These 
amendments  shall  take  effect  30  days 
following  the  date  of  publication  in  the 
Federal  Register. 

Section  7.20  of  Chapter  I,  Title  36  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

§  7.20  Fire  Island  National  Seashore. 

(a)  Operation  of  motor  vehicles. 

•  *  * 

(2)  Permits.  *  *  * 

(vii)  No  permit  will  be  issued  by  the 
Superintendent  for  any  motor  vehicle 
until  the  applicant  has  first  secured  from 
the  towns  of  Brookhaven  and/or  Islip 
(and  if  required  from  the  village  of 
Ocean  Beach  or  Saltaire  also)  an  ap¬ 
propriate  permit  covering  the  same  ac¬ 
tivity,  vehicular  use,  and  area  of  use  for 
which  a  seashore  permit  is  requested. 

(3)  Authorized  and  prohibited  travel. 
•  *  * 

(vi)  Travel  on  seashore  lands  by  mo¬ 
tor  vehicles  for  hire  is  permitted  between 
Robert  Moses  State  Park  and  the  west¬ 
erly  boundary  of  Cherry  Grove  subject 
to  the  times  of  travel  provided  for  in 
subdivision  (i)  of  this  subparagraph. 
Travel  on  seashore  lands  by  such  vehicles 
between  the  westerly  boundary  of  Cherry 
Grove  and  the  easterly  boundary  of 
Ocean  Ridge  is  permitted  from  May  15 
through  November  10,  inclusive:  daily 
at  any  hour,  but  not  9  a.m.  to  6  p.m.  Sat¬ 
urdays  and  Sundays,  except  that,  such 
vehicles  may  be  used  by  householders 
between  Davis  Park  and  Barrett  Beach 
while  traveling  to  their  homes  daily  at 
any  hour.  Use  by  such  vehicles  between 
the  easterly  boundary  of  Ocean  Ridge 
and  the  westerly  boundary  of  Smith 
Point  County  Park  shall  be  limited  to 
providing  service  to  persons  residing 
therein  in  the  exercise  of  their  prior  ex¬ 
isting  rights  of  ingress  and  egress. 

(vii)  Travel  on  seashore  lands  by  all 
other  vehicles  is  prohibited  from  May  15 
through  September  14  inclusive  except 
under  prior  existing  rights  of  ingress  and 
egress.  However,  during  the  period  of 
September  15  through  May  14  such  ve¬ 
hicles  may,  for  recreational  purposes, 
travel  over  seashore  lands  at  any  time 
on  the  beach  along  the  Atlantic  Ocean 
between  Smith  Point  County  Park  and 
Long  Cove.  No  such  vehicle  may  travel 
farther  inland  from  the  ocean  than  the 
base  of  the  dunes. 

(viii)  [Deleted] 

•  •  •  •  • 

Thomas  Norris,  Jr., 
Assistant  Superintendent, 

Fire  Island  National  Seashore. 

(Pit.  Doc.  71-27;  FUed.  Jan.  4,  1971; 

8:46  a.m.1 
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Title  41— PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  3 — Department  of  Health, 
Education,  and  Welfare 

MISCELLANEOUS  AMENDMENTS  TO 
CHAPTER 

Chapter  3  is  amended  as  follows: 

PART  3-1—  GENERAL 

1.  In  §  3-1.107-2,  paragraph  (b)  is  re¬ 
vised  to  read  as  follows: 

§  3—1.107—2  Numbering. 

***** 

(b)  Material  issued  by  operating  agen¬ 
cies  and  staff  offices  of  HEW  to  imple¬ 
ment  and  supplement  the  HEWPR  will 
be  identified  by  prefixes  to  the  digit  3 
part,  subpart,  section,  and  subsection. 
The  following  are  the  assigned  prefixes: 


Organisation  Prefix 

HEW  . . .  (None) 

Office  of  the  Secretary _  OS 

Office  of  Field  Coordination _  OFC 

Facilities  Engineering  and 

Construction  Agency _  FEC 

Individual  Regional  Office _ (Roman  No.) 

Environmental  Health  Service _  EHS 

Food  and  Drug  Administration  FDA 

Office  of  Education -  OE 

Health  Services  and  Mental 

Health  Administration _  HSM 

National  Institutes  of  Health _  NIH 

Social  and  Rehabilitation  Serv¬ 
ice  . . . .  SSA 

Social  Security  Administration.  SRS 


2.  Section  3-1.108-2  is  revised  to  read 
as  follows: 

§  3—1.108—2  Procedure. 

In  the  interest  of  establishing  and 
maintaining  uniformity  to  the  greatest 
extent  feasible,  deviations  from  either 
the  FPR  or  HEWPR  shall  be  kept  to  a 
minimum  and  controlled  as  follows: 

(a)  When  a  change  is  considered 
necessary  to  a  prescribed  contract  clause, 
request  for  approval  shall  be  submitted 
in  the  manner  set  forth  in  §  3-16.5003  of 
this  chapter. 

(b)  With  the  exception  of  paragraph 
(a)  of  this  section,  the  head  of  each 
operating  agency  and  staff  office  or  the 
official  he  has  designated  to  act  for  him 
in  authorizing  a  deviation  from  procure¬ 
ment  regulations  shall  authorize  a  devia¬ 
tion  from  the  FPR  or  HEWPR  only  after 
he  obtains  the  Assistant  Secretary  for 
Administration’s  approval.  Deviation  re¬ 
quests  are  to  be  submitted  to  the  Assist¬ 
ant  Secretary  through  the  Director,  Di¬ 
vision  of  Procurement  and  Materiel 
Management,  OASA-OGS. 

(c)  When  an  agency  or  staff  office  de¬ 
termines  that  a  deviation  is  needed,  it 
shall  normally  request  the  deviation  in 
writing  as  far  as  possible  in  advance  of 
need.  In  an  exigency,  an  agency  or  staff 
office  may  request  a  deviation  verbally, 
to  be  confirmed  in  writing  as  soon  as 
circumstances  permit. 

(d)  A  deviation  request  shall  set  forth 
clearly  and  precisely: 

(1)  Nature  of  the  needed  deviation; 
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(2)  Identification  of  the  FPR  or 
HEWPR  from  which  the  deviation  is 
needed; 

(3)  Circumstances  under  which  the 
deviation  would  be  used; 

(4)  Intended  effect  of  the  deviation; 

(5)  Time-frame;  and 

(6)  Reasons  which  will  contribute  to 
complete  understanding  and  support  of 
the  requested  deviation.  Copies  of  perti¬ 
nent  background  papers  such  as  forms, 
or  contractor’s  request,  should  accom¬ 
pany  the  deviation  request. 

(e)  Where  deviations  from  the  FPR  in 
classes  of  cases  are  considered  necessary, 
requests  for  authority  to  deviate  shall  be 
submitted  through  administrative  chan¬ 
nels  to  the  Director,  Division  of  Procure¬ 
ment  and  Materiel  Management,  OASA- 
OGS,  who  will  consider  the  submission 
jointly  with  the  General  Services  Ad¬ 
ministration  (GSA).  Where  compelling 
circumstances  preclude  the  obtaining  of 
prior  concurrence  of  GSA,  the  Director 
of  General  Services,  OS,  may  authorize  a 
deviation  and  shall  inform  GSA  of  the 
deviation  including  the  circumstances 
under  which  it  was  required. 

3.  Section  3-1.401  is  added  to  read  as 
follows: 

§  3—1.401  Responsibility  of  the  bead  of 
tbe  procuring  activity. 

The  head  of  the  procuring  activity 
(see  §  3-75.101  of  this  chapter)  is  re¬ 
sponsible  for  the  conduct  of  an  effective 
and  efficient  procurement  program.  Ade¬ 
quate  controls  shall  be  established  to 
assure  compliance  with  applicable  laws, 
regulations,  procedures,  and  the  dictates 
of  good  management  practices.  Periqdic 
reviews  shall  be  conducted  and  evalu¬ 
ated  by  qualified  personnel,  preferably 
assigned  to  positions  other  than  in  the 
procurement  activity  being  reviewed,  to 
determine  the  extent  of  adherence  to 
prescribed  policies  and  regulations,  and 
to  detect  a  need  for  guidance  and/or 
training.  The  Procurement  and  Materiel 
Checklist,  Form  HEW-552,  available 
through  normal  distribution  channels, 
shall  be  used  to  assist  in  conducting  such 
reviews. 

(5  U.S.C.  301;  40  U.S.C.  486(c) ) 

PART  3-7— CONTRACT  CLAUSES 

4.  Section  3-7.5005  is  revised  to  read  as 
follows: 

§  3—7.5005  HEW  Contract  Financial 
Report. 

(a)  When  financial  information  on 
Form  HEW  515-4/69,  Contract  Finan¬ 
cial  Report,  is  required  by  paragraph 
3-60-40G,  DHEW  Accounting  Manual, 
insert  the  clause  set  forth  below.  Use 
appropriate  word  to  specify  monthly  or 
quarterly  reporting. 

HEW  Contract  Financial  Report 

Financial  reports  on  Form  HEW  615-4/69 
shall  be  submitted  by  the  contractor  in  ac¬ 
cordance  with  the  instructions  on  the 
reverse  of  the  form,  and  in  an  original  and 
two  copies  not  later  than  the  15th  of  the 
following  (month,  quarter).  The  line  entries 
for  subdivisions  of  work  and  elements  of 
cost  (types  of  expense)  to  be  reported  within 
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the  total  contract  shall  be  determined  by  the 
Contracting  Officer  after  giving  consideration 
to  the  recommendations  of  the  Contractor. 
Subsequent  changes  and/or  additions  in  the 
line  entries  shall  be  similarly  determined. 
The  contracting  officer  shall  notify  the  con¬ 
tractor  of  each  change  and  addition  and  the 
reporting  period  to  which  each  shall  apply. 
Financial  reporting  shall  commence  with  a 
report  for  the  first  calendar  (month,  quar¬ 
ter)  following  the  date  of  this  contract. 

(b)  Form  HEW  515-4/69  and  Form 
HEW  515A,  Procedures  for  Reporting  Fi¬ 
nancial  Information  by  Contractors,  may 
be  requisitioned  through  normal  distribu¬ 
tion  channels. 

(5  U.S.C.  301, 40  U.S.C.  486(c) ) 


PART  3-16 — PROCUREMENT  FORMS 

5.  Part  3-16  is  added  to  read  as  follows : 

Subpart  3—16.2 — Forms  for  Negotiated  Supply 
Contracts 

Sec. 

3-16.202  Contract  forms. 

3-16.202-1  General. 

Subpart  3— 16.50 — Forms  for  Negotiated 
Procurements 

3-16.5000  Scope  of  subpart. 

3-16.5001  Standardized  request  for  pro¬ 
posal  (RFP)  format  and 
checklist  for  solicitation  doc¬ 
uments.  [Reserved] 

3-16.5002  Contract  forms. 

3-16.5002-1  Negotiated  Contract  (Form 
HEW-554) . 

3-16.5002-2  Contents  of  Contract  (Form 
HEW-555) . 

3-16.5002-3  Special  Provisions  (Form  HEW- 
556). 

3-16.5002-4  General  Provisions. 

3-16.5002-5  Standard  Form  30,  Amendment 
of  Solicitation/Modification 
of  Contract. 

3-16.5003  Additions,  modifications,  and 
substitutions  to  General 
Provisions. 

3-16.5004  Availability  of  forms. 

Authority:  The  provisions  of  this  Part 
3-16  issued  under  5  U.S.C.  301;  40  U.S.C. 
486(c). 

Subpart  3—16.2 — Forms  for 
Negotiated  Supply  Contracts 

§  3—16.202  Con  tract  forms. 

§  3—16.202—1  General. 

Forms  prescribed  for  negotiated  pro¬ 
curements  by  this  Department  are  set 
forth  in  Subpart  3-16.50. 

Subpart  3-16.50 — Forms  for 
Negotiated  Procurements 

§  3—16.5000  Scope  of  subpart. 

(a)  This  subpart  prescribes  forms  to 
be  used  in  procuring : 

(1)  Supplies,  equipment,  and  services 
by  negotiation  when  authorized  under 
Subpart  1-3.2  of  this  title;  __ 

(2)  For  experimental,  developmental 
or  research  work  and  related  services 
and  property;  and 

(3)  For  the  conduct  of  studies  or 
surveys. 

(b)  Excluded  from  the  scope  of  this 
subpart  are: 

(1)  Purchases  that  do  not  exceed 
$2,500 — small  purchases  (see  Subparts 
1-3.6  of  this  title  and  3-3.6  of  this 
chapter) ; 
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(2)  Contracts  for  the  construction,  al¬ 
teration,  or  repair  of  buildings,  bridges, 
roads,  or  other  real  property  (see  Sub¬ 
part  1-16.4  of  this  title)  or  the  leasing 
of  real  property  (see  Subpart  1-16.6  of 
this  title) ;  and 

(3)  Negotiated  fixed-price  supply  con¬ 
tracts  for  which  Standard  Form  26, 
Award/Contract,  or  Standard  Form  33, 
Solicitation,  Offer,  and  Award,  are  used 
pursuant  to  §  1-16.202-1  of  this  title. 

§  3—16.5001  Standardized  request  for 
proposal  (RFP)  formal  and  checklist 
for  solicitation  documents.  f  Re¬ 
served  ] 

§  3—16.5002  Contract  forms. 

§3-16.5002-1  Negotiated  Contract 
(Form  HEW-554). 

Negotiated  Contract,  Form  HEW-554, 
is  the  cover  page  of  the  contract  and 
must  be  executed  to  reflect  mutual  agree¬ 
ment  by  the  contracting  parties. 

§  3—16.5002—2  Contents  of  Contract 
(Form  HEW-555). 

Contents  of  Contract,  Form  HEW-555, 
shall  be  used  to  list  the  contents  of  the 
contract  including  applicable  “Special 
Provisions”  by  article  number  and  name, 
and  “General  Provisions”  (Forms  HEW- 
313,  314,  315,  316,  or  others)  which  are 
appropriate  to  the  type  of  contract 
consumated. 

§  3—16.5002—3  Special  Provisions  (Form 
HEW— 556). 

Each  contract  shall  include  a  section 
headed  “Special  Provisions”  (Form 
HEW-556  is  optional  for  this  purpose) 
to  describe  the  scope  of  Work,  schedul¬ 
ings,  special  terms,  conditions,  and  addi¬ 
tions,  modification,  and  substitutions,  to 
General  Provisions,  if  any,  as  authorized 
by  §  3-16.5003. 

§  3—16.5002—1  General  Provisions. 

The  appropriate  General  Provisions  set 
forth  in  this  §  3-16.5002-4  shall  be  incor¬ 
porated  by  the  contracting  officer  in  all 
contracts  to  which  this  Subpart  3-16.50 
applies. 

(a)  Form  HEW-313  (Rev.  8/64),  Gen¬ 
eral  Provisions  (Negotiated  Fixed-Price 
Contract  With  Non-Profit  Organiza¬ 
tions)  . 

(b)  Form  HEW-314  (Rev.  8/64) ,  Gen¬ 
eral  Provisions  (Negotiated  Fixed-Price 
Contract  With  Profit  Making  Organiza¬ 
tion). 

(c)  Form  HEW-315  (Rev.  8/64) ,  Gen¬ 
eral  Provisions  (Negotiated  Cost-Reim¬ 
bursement  Contract) . 

(d)  Form  HEW-316  (Rev.  8/64),  Gen¬ 
eral  Provisions  (Negotiated  Cost-Plus- 
A-Fixed-Fee  Contract) . 

§  3—16.5002—5  Standard  Form  30. 
Amendment  of  Solicitation/Modifi- 
ration  of  Contract. 

Modifications  of  existing  contracts 
shall  be  accomplished  by  the  use  of 
change  orders  and/or  supplemental 
agreements.  Standard  Form  30,  Amend¬ 
ment  of  Solicitation/Modification  of 
Contract,  may  be  used  for  these  purposes 
(see  §  1-16.901-30  of  this  title  for  illus¬ 
tration  of  form) . 


§  3—16.5003  Additions.  modifications, 
and  substitutions  to  General  Provi¬ 
sions. 

(a)  Contracting  officers  shall  include 
additional  clauses  or  substitute  alternate 
clauses  for  those  included  in  the  four 
General  Provisions  (Forms  HEW-313- 
316)  in  accordance  with  applicable  in¬ 
structions  in  this  §  3-16.5003  and  the 
FPR.  No  other  changes  shall  be  made  in 
the  General  Provisions  without  the  prior 
approval  of  the  Office  of  General  Coun¬ 
sel,  OS  (BAL) .  Written  requests  shall  be 
submitted  through  procurement  chan¬ 
nels  directly  to  the  Office  of  General 
Counsel  (OGC-BAL) ,  with  a  copy  to  the 
Director,  Division  of  Procurement  and 
Materiel  Management  (DPMM-OGS), 
OASA-OGS.  The  approval  shall  be  trans¬ 
mitted  by  OGC-BAL  through  procure¬ 
ment  channels  to  the  contracting  officer 
with  a  copy  to  DPMM-OGS.  In  the  event 
expeditious  action  is  required,  contract¬ 
ing  officers  are  authorized  to  request  oral 
or  written  approval  directly  from  OGC- 
BAL.  If  oral  approval  is  received  from 
OGC-BAL,  contracting  officers  must, 
however,  submit  a  confirming  letter  of 
approval  to  DPMM-OGS-OASA. 

(1)  The  “Small  Business  Subcontract¬ 
ing  Program”  clause  set  forth  in  §  1- 
1.710-3 (b)  of  this  title  shall  be  included 
in  all  contracts  under  the  circumstances 
set  forth  in  that  section. 

(2)  The  “Labor  Surplus  Area  Sub¬ 
contracting  Program”  clause  set  forth  in 
§  l-1.805-3(b)  of  this  title  shall  be  in¬ 
cluded  in  all  contracts  under  circum¬ 
stances  set  forth  in  that  section. 

(3)  The  following  “Patent  Indemnity" 
clause  shall  be  used  in  contracts  exceed¬ 
ing  $5,000  which  call  for  the  delivery  of 
supplies  (or  supplies  with  relatively 
minor  modifications  made  thereto) 
which  normally  are  or  have  been  sold 
to  the  public  in  the  commercial  open 
market: 

Patent  Indemnity 

The  Contractor  agrees  to  indemnify  the 
Government  and  its  officers,  agents,  and  em¬ 
ployees  against  liability,  including  costs,  for 
infringements  of  any  United  States  letters 
patent  (except  letters  patent  issued  upon  an 
application  which  is  now  or  may  hereafter 
be  kept  secret  or  otherwise  withheld  from 
issue  by  order  of  the  Government)  arising 
out  of  the  performance  of  this  contract,  or 
out  of  the  use  of  or  disposal  by  or  for  the 
account  of  the  Government,  of  supplies  fur¬ 
nished  hereunder.  The  foregoing  indemnity 
shall  not  apply  unless  the  Contractor  shall 
have  been  informed  as  soon  as  practicable 
by  the  Government  of  the  suit  or  action 
alleging  such  infringement,  and  shall  have 
been  given  such  opportunity  as  is  afforded 
by  applicable  laws,  rules,  or  regulations  to 
participate  in  the  defense  thereof;  and  fur¬ 
ther,  such  indemnity  shall  not  apply  if:  (i) 
The  infringement  results  from  compliance 
with  specific  written  instructions  of  the  Con¬ 
tracting  Officer  directing  a  change  in  the 
supplies  to  be  delivered  or  in  the  materials 
or  equipment  to  be  used;  or  (li)  the  infringe¬ 
ment  results  from  addition  to,  or  change  in, 
such  supplies  or  components  furnished  which 
addition  or  change  was  made  subsequent  to 
delivery  or  performance  by  the  Contractor; 
or  (iii)  the  claimed  infringement  is  settled 
without  the  consent  of  the  Contractor,  un¬ 
less  required  by  final  decree  or  a  court  of 
competent  jurisdiction. 


(For  the  purpose  of  excluding  from  patent 
indemnification  such  items  as  normally  are 
not  or  have  not  been  sold  or  offered  for  sale 
by  any  supplier  to  the  public  in  the  com¬ 
mercial  open  market,  the  following  sentence 
may  be  added  to  the  end  of  the  clause: 

“The  foregoing  shall  not  apply  to  the 
following  items:  (list  the  items  to  be 
excluded) .”) 

(4)  Where  the  primary  objective  of 
the  contract  is  the  delivery  of  end  items 
other  than  designs,  drawings,  or  reports, 
the  following  “Inspection”  clause  shall 
be  used  in  lieu  of  the  “Inspection”  clause 
in  HEW  Foms  313  and  314,  unless  the 
contracting  Officer  determines  that  the 
use  of  such  clause  is  impracticable: 

Inspection 

(a)  All  work  under  this  contract  shall  be 
subject  to  inspection  and  test  by  the  Govern¬ 
ment,  to  the  extent  practicable,  at  all  times 
(including  the  period  of  performance)  and 
places,  and  in  any  event  prior  to  acceptance. 
The  Government  through  any  authorized 
representative  may  inspect  the  premises  of 
the  Contractor  or  any  subcontractor  engaged 
in  the  performance  of  this  contract. 

(b)  The  Government  may  reject  any  work 
that  is  defective  or  otherwise  not  in  conform¬ 
ity  with  the  requiremnts  of  this  contract. 
If  the  Contractor  fails  or  is  unable  to  correct 
or  to  replace  such  work,  the  Contracting 
Officer  may  accept  such  work  at  a  reduction 
in  price  which  is  equitable  under  the  cir¬ 
cumstances.  Failure  to  agree  on  the  reduction 
in  price  shall  be  a  dispute  concerning  a 
question  of  fact  within  the  meaning  of  the 
clause  of  this  contract  entitled  “Disputes.” 

(c)  If  any  inspection  or  test  is  made  by  the 
Government  on  the  premises  of  the  Con¬ 
tractor  or  a  subcontractor,  the  Contractor 
shall  provide,  without  additional  charge,  all 
reasonable  facilities  and  assistance  for  the 
safety  and  convenience  of  the  Government 
inspectors  in  the  performance  of  their  duties. 
If  the  Government  inspection  or  test  is  made 
at  a  point  other  than  the  premises  of  the 
Contractor  or  subcontractor,  it  shall  be  at  the 
expense  of  the  Government.  All  inspections 
and  tests  by  the  Government  shall  be  per¬ 
formed  in  such  a  manner  as  not  unduly 
to  delay  the  work.  Final  inspection  and  ac¬ 
ceptance  or  rejection  of  the  work  shall  be 
made  as  promptly  as  practicable  after  delivery 
except  as  otherwise  provided  in  this  contract; 
but  failure  to  inspect  and  accept,  or  reject 
the  work  shall  neither  relieve  the  Contractor 
from  responsibility  for  such  of  the  work  as 
is  not  in  accordance  with  the  contract  re¬ 
quirements  nor  impose  liability  on  the 
Government  therefor. 

(d)  The  inspection  and  test  by  the  Gov¬ 
ernment  of  any  work  shall  not  relieve  the 
Contractor  from  any  responsibility  regarding 
defects  or  other  failures  to  meet  the  contract 
requirements  which  may  be  discovered  prior 
to  acceptance.  Except  as  otherwise  provided 
in  this  contract,  acceptance  shall  be  con¬ 
clusive  except  as  regards  latent  defects, 
fraud,  or  such  gross  mistakes  as  amount  to 
fraud. 

(e)  The  Contractor  shall  provide  and 
maintain  an  inspection  system  acceptable 
to  the  Government  covering  the  work  here¬ 
under.  Records  of  all  inspection  work  by  the 
Contractor  shall  be  kept  complete  and  avail¬ 
able  to  the  Government  during  the  perform¬ 
ance  of  this  contract  and  for  such  longer 
period  as  may  be  specified  elsewhere  in  this 
contract. 

(5)  Where  the  primary  objective  of 
the  contract  is  the  delivery  of  end  items 
other  than  designs,  drawings,  or  reports, 
the  following  “Inspection  and  Correc¬ 
tion  of  Defects”  clause  shall  be  used  in 
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lieu  of  the  “Inspection”  clause  in  HEW 
Form  316  unless  the  contracting  officer 
determines  that  the  use  of  such  clause 
is  impracticable: 

Inspection  and  Coerection  or  Defects 

(a)  All  work  under  this  contract  shall  be 
subject  to  Inspection  and  test  by  the  Gov¬ 
ernment  (to  the  extent  practicable)  at  all 
times  (Including  the  period  of  performance) 
and  places,  and  In  any  event  prior  to  accept¬ 
ance.  The  Contractor  shall  provide  and  main¬ 
tain  an  inspection  system  acceptable  to  the 
Government  covering  the  work  hereunder. 
The  Government,  through  any  authorized 
representative,  may  inspect  the  plant  or 
plants  of  the  Contractor  or  of  any  of  his 
subcontractors  engaged  In  the  performance 
of  this  contract.  If  any  inspection  or  test 
is  made  by  the  Government  on  the  premises 
of  the  Contractor  or  a  subcontractor,  the 
Contractor  shall  provide  and  shall  require 
subcontractors  to  provide  all  reasonable  fa¬ 
cilities  and  assistance  for  the  safety  and 
convenience  of  the  Government  Inspectors 
in  the  performance  of  their  duties.  All  In¬ 
spections  and  tests  by  the  Government  shall 
be  performed  In  such  a  manner  as  will  not 
unduly  delay  the  work.  Except  as  otherwise 
provided  in  this  contract,  final  inspection 
and  acceptance  shall  be  made  at  the  place 
of  delivery  as  promptly  as  practicable  after 
delivery  and  shall  be  deemed  to  have  been 
made  no  later  than  ninety  (90)  days  after 
the  date  of  such  delivery,  if  acceptance  has 
not  been  made  earlier  within  such  period. 

(b)  At  any  time  during  performance  of 
this  contract,  but  not  later  than  six  (6) 
months  (or  such  other  time  as  may  be  pro¬ 
vided  in  the  contract)  after  acceptance  of 
all  of  the  end  items  (other  than  designs, 
drawings,  or  reports)  to  be  delivered  under 
this  contract,  the  Government  may  require 
the  Contractor  to  remedy  by  correction  or 
replacement,  as  directed  by  the  Contracting 
Officer,  any  failure  by  the  Contractor  to  com¬ 
ply  with  the  requirements  of  this  contract. 
Any  time  devoted  to  such  correction  or  re¬ 
placement  shall  not  be  included  in  the 
computation  of  the  period  of  time  specified 
in  the  preceding  sentence,  except  as  provided 
in  (d)  below.  Except  as  otherwise  provided 
in  paragraph  (c)  below,  the  allowability  of 
the  cost  of  any  such  replacement  or  correc¬ 
tion  shall  be  determined  as  provided  in  the 
clause  of  this  contract  entitled  “Allowable 
Cost,  Fixed  Fee,  and  Payment,”  but  no  addi¬ 
tional  fee  shall  be  payable  with  respect 
thereto.  Corrected  articles  shall  not  be  ten¬ 
dered  again  for  acceptance  unless  the  former 
tender  and  the  requirement  of  correction  is 
disclosed.  If  the  Contractor  fails  to  proceed 
with  reasonable  promptness  to  perform  such 
replacement  or  correction,  the  Government 
(i)  may  by  contract  or  otherwise  perform 
such  replacement  or  correction  and  charge 
to  the  Contractor  any  increased  cost  occa¬ 
sioned  the  Government  thereby,  or  may 
reduce  any  fixed  fee  payable  under  the  con¬ 
tract  (or  require  repayment  of  any  fixed  fee 
theretofore  paid)  in  such  amount  as  may  be 
equitable  under  the  circumstances;  or  (ii) 
in  the  case  of  articles  not  delivered,  may  re¬ 
quire  the  delivery  of  such  articles,  and  shall 
have  the  right  to  reduce  any  fixed  fee  pay¬ 
able  under  this  contract  (or  to  require  re¬ 
payment  of  any  fixed  fee  theretofore  paid) 
in  such  amount  as  may  be  equitable  under 
the  circumstances;  or  (iii)  may  terminate 
this  contract  for  default.  Failure  to  agree  to 
the  amount  of  any  such  Increased  cost  to  be 
charged  to  the  Contractor  or  to  such  re¬ 
duction  in,  or  repayment  of,  the  fixed  fee 
shall  be  deemed  to  be  a  dispute  concerning 
a  question  of  fact  within  the  meaning  of  the 
clause  of  this  contract  entitled  "Disputes." 

(c)  Notwithstanding  the  provisions  of 
paragraph  (b)  above,  the  Government  may 


at  any  time  require  the  Contractor  to  remedy 
by  correction  or  replacement,  without  cost 
to  the  Government,  any  failure  by  the  Con¬ 
tractor  to  comply  with  the  requirements  of 
this  contract,  if  such  failure  is  due  to  fraud, 
lack  of  good  faith  or  willful  misconduct  on 
the  part  of  any  of  the  Contractor's  directors 
or  officers,  or  on  the  part  of  any  of  his  man¬ 
agers,  superintendents,  or  other  equivalent 
representatives,  who  has  supervision  or 
direction  of  (i)  all  or  substantially  all  of  the 
Contractor’s  business,  or  (li)  all  or  substan¬ 
tially  all  of  the  Contractor's  operations  at 
any  one  plant  or  separate  location  in  which 
this  contract  is  being  performed,  or  (iii)  a 
separate  and  complete  major  industrial  oper¬ 
ation  in  connection  with  the  performance  of 
this  contract.  The  Government  may  at  any 
time  also  fequire  the  Contractor  to  remedy 
by  correction  or  replacement,  without  cost 
to  the  Government,  any  such  failure  caused 
by  one  or  more  individual  employees  selected 
or  retained  by  the  Contractor  after  any  such 
supervisory  personnel  has  reasonable  grounds 
to  believe  that  any  such  employee  is  habitu¬ 
ally  careless  or  otherwise  unqualified. 

(d)  The  provisions  of  paragraph  (b) 
above  shall  apply  to  any  corrected  or  replace¬ 
ment  end  item  or  component  until  6  months 
after  its  acceptance. 

(e)  The  Contractor  shall  make  his  records 
of  all  inspection  work  available  to  the  Gov¬ 
ernment  during  the  performance  of  this 
contract  and  for  such  longer  period  as  may 
be  specified  in  this  contract. 

(f)  Except  as  provided  in  this  clause  and 
as  may  be  provided  in  the  contract,  the  Con¬ 
tractor  shall  have  no  obligation  or  liability 
to  correct  or  replace  articles  which  at  the 
time  of  delivery  are  defective  in  material  or 
workmanship  or  otherwise  not  in  conformity 
with  the  requirements  of  this  contract. 

(g)  Except  as  otherwise  provided  in  the 
contract,  the  Contractor’s  obligation  to  cor¬ 
rect  or  replace  Government-furnished  prop¬ 
erty  (which  is  property  in  the  possession  of 
or  acquired  directly  by  the  Government  and 
delivered  or  otherwise  made  available  to  the 
Contractor)  shall  be  governed  by  the  pro¬ 
visions  of  the  clause  of  this  contract  entitled 
"Government  Property.” 

(6)  Where  the  primary  objective  of 
the  contract  is  the  delivery  of  end  items 
other  than  designs,  drawings,  or  reports, 
the  “Inspection  and  Correction  of  De¬ 
fects”  clause  set  forth  in  subparagraph 
(5)  of  this  paragraph  shall  be  used  in 
lieu  of  the  “Inspection”  clause  in  HEW 
Form  315,  unless  the  contracting  officer 
determines  that  the  use  of  such  clause 
is  impracticable,  except  that  the  follow¬ 
ing  paragraph  (b)  shall  be  used  In  lieu 
of  paragraph  (b)  of  the  clause  set  forth 
in  subparagraph  (5)  of  this  paragraph: 

(b)  At  any  time  during  performance  of 
this  contract  but  not  later  than  six  (6) 
months  (or  such  other  period  as  may  be 
provided  in  the  contract)  after  acceptance 
of  all  of  the  end  items  (other  than  designs, 
drawings,  or  reports)  to  be  delivered  under 
this  contract,  the  Government  may  require 
the  Contractor  to  remedy  by  correction  or  re¬ 
placement,  as  directed  by  the  Contracting 
Officer,  any  failure  by  the  Contractor  to  com¬ 
ply  with  the  requirements  of  this  contract. 
Any  time  devoted  to  such  correction  or  re¬ 
placement  shall  not  be  included  in  the  com¬ 
putation  of  the  period  of  time  specified  in 
the  preceding  sentence  except  as  provided  in 
(d)  below.  Except  as  provided  in  paragraph 
(c)  below,  the  allowability  of  the  cost  of  any 
such  replacement  or  correction  shall  be  as 
provided  in  the  clause  of  this  contract  en¬ 
titled  "Allowable  Cost  and  Payment.”  Cor¬ 
rected  articles  shall  not  be  tendered  again  for 
acceptance  unless  the  former  tender  and  the 
requirement  of  correction  is  disclosed.  If  the 


Contractor  fails  to  proceed  with  reasonable 
promptness  to  perform  such  replacement  or 
correction,  the  Government  (i)  may  by  con¬ 
tract  or  otherwise  perform  such  replacement 
or  correction  and  charge  to  the  Contractor 
any  increased  cost  occasioned  the  Govern¬ 
ment  thereby;  or  (ii)  in  the  case  of  articles 
not  delivered,  may  require  the  delivery  of 
such  articles;  or  (iii)  may  terminate  this 
contract  for  default.  Failure  to  agree  to  the 
amount  of  any  such  increased  cost  to  be 
charged  to  the  Contractor  shall  be  deemed 
to  be  a  dispute  concerning  a  question  of  fact 
within  the  meaning  of  the  clause  of  this  con¬ 
tract  entitled  “Disputes”. 

(7)  Paragraph  (h)  of  the  “Rights  in 
Data”  clause  may  be  included  whenever 
the  project  officer  or  appropriate  pro¬ 
gram  official  determines  that  informa¬ 
tion  resulting  from  contract  perform¬ 
ance  should  not  be  published  or  dissemi¬ 
nated  without  prior  approval  of  the  proj¬ 
ect  officer.  If  paragraph  (h)  is  included, 
the  contracting  officer  shall,  prior  to 
execution  of  the  contract,  apprise  the  re¬ 
sponsible  academic  official  of  the  limita¬ 
tions  on  the  institution’s  right  to  publish 
or  disseminate  information  resulting 
from  work  performed  under  the  contract. 

(8)  [Reserved] 

(9)  The  “Federal,  State  and  Local 
Taxes”  clause  in  Forms  HEW-313  and 
-314  shall  be  used  under  the  circum¬ 
stances  set  forth  in  §  1-11.401-1  of  this 
title.  The  clause  set  forth  in  §  1-11.401-2 
of  this  title  shall  be  used  under  the  cir¬ 
cumstances  set  forth  in  that  section  in 
lieu  of  the  clause  in  Forms  HEW-313 
and  -314.  The  Supplementary  clause  set 
forth  in  §  1-1 1.401-3 (a)  of  this  title  shall 
be  added  when  the  contract  will  be  per¬ 
formed  in  whole  or  in  part  in  a  posses¬ 
sion  of  the  United  States  or  in  Puerto 
Rico. 

(10)  Contracts  providing  for  advance 
payments  shall  include  the  clause  set 
forth  in  §  1-30.414-2  of  this  title,  except 
that  variations  in  the  clause  may  be 
made  where  necessary  in  the  circum¬ 
stances  described  in  §  1-30.414  of  this 
title. 

(11)  Contracts  providing  for  progress 
payments  based  on  a  percentage  of  the 
total  costs  shall  include  the  clause  set 
forth  in  §  1-30.510-1  (a)  of  this  title,  ex¬ 
cept  that  the  clause  set  forth  in 
§  1-30.510-1  (b)  of  this  title  may  be  used 
if  the  estimated  cost  of  the  procurement 
will  not  exceed  $100,000.  Contracts  pro¬ 
viding  for  progress  payments  based  on  a 
percentage  of  direct  labor  and  materials 
cost  shall  include  the  clause!  set  forth  in 
§  1-30.510-2 (a)  of  this  title  except  that 
the  clause  set  forth  in  §  1-30.510-2 (b)  of 
this  title  may  be  used  if  the  estimated 
cost  of  the  procurement  will  not  exceed 
$100,000. 

(12)  Where  certificate  of  cost  or  pric¬ 
ing  data  is  required  in  accordance  with 
§  l-3.807-3<b)  of  this  title  the  applicable 
“Price  Reduction  for  Defective  Cost  or 
Pricing  Data”  clause  set  forth  in 
§  1-3.814-1  of  this  title  shall  be  included 
in  the  contract,  and  the  appropriate 
clauses  set  forth  in  §§  1-3.814-2  and 
1-3.814-3  of  this  title  shall  be  used  if 
required  by  those  sections. 

(13)  [Reserved! 

(14)  [Reserved] 

(15)  The  Equal  Opportunity  Clause 
contained  in  Form  HEW-386  shall  be 
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substituted  for  Clause  6,  Equal  Oppor¬ 
tunity,  Forms  HEW-313,  —314,  —315,  and 
-316. 

(16)  Use  of  GSA  Supply  Sources  by 
Contractors  Performing  Cost  Reimburse¬ 
ment  Type  Contracts.  Subpart  3-5.9  of 
this  chapter  presents  the  contract  clause 
to  be  used  when  it  is  contemplated  that 
the  Contractor  will  be  authorized  to  use 
GSA  supply  sources. 

(17)  Pursuant  to  §§  1-3.704-3  and 
l-3.705(g)  of  this  title,  the  following 
paragraph  shall  be  added  to  the  pre¬ 
scribed  clause  entitled  “Negotiated  Over¬ 
head  Rates”  (Forms  HEW-315,  -316, 
§  1-3.704  of  this  title)  when  the  contrac¬ 
tor  is  an  educational  institution  or  a 
nonprofit  organization: 

(g)  Submission  of  proposed  provisional 
and/or  final  overhead  rates  together  with 
supporting  data  to  the  Secretary,  and  agree¬ 
ments  on  provisional  and/or  final  overhead 
rates  entered  into  with  the  Department  as 
evidenced  by  a  Negotiated  Overhead  Rate 
Agreement  signed  by  both  parties,  shall  be 
deemed  to  fulfill  the  requirements  of  para¬ 
graphs  (b),  (d),  and  (e)  above. 

(18)  Use,  as  appropriate,  the  special 
Contract  Clauses  contained  in  Subpart 
3-7.50  of  this  chapter. 

§  3—16.500-1  Availability  of  forms. 

The  forms  prescribed  by  this  subpart 
are  available  through  normal  requisi¬ 
tioning  channels. 

Effective  date.  This  amendment  shall 
be  effective  upon  publication  in  the 
Federal  Register. 

Dated:  December  23, 1970. 

Sol  Elson, 

Acting  Deputy  Assistant 
Secretary  for  Administration. 

[F.R.  Doc.  71-44;  Filed,  Jan.  4,  1971; 

8:47  am.) 


Chapter  114 — Department  of  the 
Interior 

PART  114-26 — PROCUREMENT 
SOURCES  AND  PROGRAMS 

PART  114-38— MOTOR  EQUIPMENT 
MANAGEMENT 

U.S.  Government  National  Credit 
Card 

Pursuant  to  the  authority  of  the 
Secretary  of  the  Interior  contained  in 
5  U.S.C.  301  (Supp.  V,  1965-69)  and  sec¬ 
tion  205(0  ,  63  Stat.  390;  40  U.S.C.  486 
(c),  a  new  Part  114-26  (as  set  forth  be¬ 
low)  is  added  to  Chapter  114,  Title  41 
of  the  Code  of  Federal  Regulations. 

This  new  part  contains  the  Depart¬ 
ment  of  the  Interior  Regulations  (41 
CFR  Chapter  114,  cited  as  IPMR)  which 
supplement  the  Federal.  Property  Man¬ 
agement  Regulations  (41  CFR  Chapter 
101,  cited  as  FPMR )  on  the  use  of  Stand¬ 
ard  Form  149,  U.S.  Government  National 
Credit  Card.  References  to  the  Bureau 
of  Commercial  Fisheries  and  the  Federal 
Water  Quality  Administration  have  been 
deleted.  These  regulations  are  presently 
published  in  41  CFR  Subpart  114-38.8 
which  is  hereby  superseded. 


This  part  shall  become  effective  on  the 
date  of  its  publication  in  the  Federal 
Register. 

Richard  R.  Hite, 

Deputy  Assistant  Secretary 

for  Administration. 

December  29,  1970. 

Subpart  114—26.406 — U.S.  Government  National 
Credit  Card  for  Use  in  Obtaining  Service  Station 
Deliveries  and  Services 

Sec. 

114-26.406-1  General. 

1 14-26.406-2  Billing  code. 

114-26.406-4  Administrative  control  of 
credit  cards. 

114-26.406-6  Notice  to  GSA  of  assignment 
of  billing  codes  and  billing 
addresses. 

Authority:  The  provisions  of  this  Part 
114-26  issued  under  5  U.S.C.  301  (Supp.  V, 
1965-69)  and  sec.  205(c),  63  Stat.  390;  40 
U.S.C.  486(c). 

Subpart  1 14— 26.406— U.S.  Govern¬ 
ment  National  Credit  Card  for  Use 
in  Obtaining  Service  Station  Deliv¬ 
eries  and  Services 
§  114-26.406-1  General. 

Each  motor  vehicle  which  will  require 
fueling  and  servicing  at  commercial 
service  stations  shall  be  provided  with 
either  a  Standard  Form  149,  U.S.  Gov¬ 
ernment  National  Credit  Card,  or  com¬ 
mercial  credit  cards  from  as  many  Fed¬ 
eral  Supply  Schedule  contractors  as 
needed  to  satisfy  requirements.  The  head 
of  each  Bureau  and  Office  shall  specify 
the  type  of  credit  card  to  be  used  in  his 
bureau. 

§  114-26.406-2  Billing  code. 

(a)  The  first  three  digits  of  the  10- 
digit  billing  code  embossed  on  national 
credit  cards  in  use  in  the  Department  of 
the  Interior  will  always  be  000. 

(b)  The  fourth  digit  may  be  used  by 
Bureaus  and  Offices  to  designate  the  ve¬ 
hicle  class  or  provide  additional  billing 
code  numerals.  If  not  used  for  either  of 
these  purposes,  zero  will  be  used. 

(c)  The  fifth  and  sixth  digits  will  be 
“14”,  the  agency  code  assigned  to  the 
Department  of  the  Interior. 

(d)  The  seventh,  eighth,  and  ninth 
digits,  which  indicate  the  agency  billing 
code  number,  should  be  assigned  to  field 
offices  as  determined  by  each  Bureau  and 
Office.  Blocks  of  billing  code  numbers  are 
assigned  to  Bureaus  and  Offices  of  the 
Department  as  follows: 

Southwestern  Power  Administration — 000 
through  009  inclusive. 

Bonneville  Power  Administration  —  010 
through  019  inclusive. 

Geological  Survey — 020  through  029  inclu¬ 
sive. 

Southeastern  Power  Administration  —  030 
through  039  inclusive. 

Office  of  Territories— 040  through  059  in¬ 
clusive. 

Bureau  of  Mines — 060  through  099  inclusive. 
Reserved — 100  through  149  inclusive. 

Bureau  of  Sport  Fisheries  and  Wildlife — 150 
through  199  inclusive. 

Bureau  of  Reclamation — 200  through  499 
inclusive. 

Bureau  of  Indian  Affairs — 500  through  549 
inclusive. 


National  Park  Service — 550  through  569  in¬ 
clusive. 

Bureau  of  Land  Management — 570  through 
599  inclusive. 

Office  of  the  Secretary — 600  through  624 
inclusive. 

Reserved — 625  through  699  inclusive. 

Alaska  Power  Administration — 700  through 
704  inclusive. 

Bureau  of  Indian  Affairs — 705  through  784 
inclusive. 

Reserved — 785  through  799  inclusive. 

Bureau  of  Land  Management — 800  through 
864  inclusive. 

Reserved — 865  through  964  inclusive. 

National  Park  Service — 965  through  999  in¬ 
clusive. 

§  111—26.406—4  Administrative  control 
of  credit  cards. 

(a)  In  the  event  a  Standard  Form  149 
is  lost  or  stolen,  reasonable  precautions 
should  be  taken  to  minimize  the  oppor¬ 
tunity  of  purchases  being  made  by  un¬ 
authorized  persons.  The  following  ac¬ 
tions  should  be  taken  as  a  minimum : 

(1)  The  paying  office  should  be  noti¬ 
fied  of  the  loss  or  theft  and  to  be  on  the 
alert  for  any  unauthorized  bills,  and 

(2)  Appropriate  service  station  outlets 
in  the  area  should  be  notified  of  the  loss 
or  theft  to  guard  against  purchases  by 
unauthorized  persons. 

(b)  The  same  precautions  as  indicated 
above  should  be  taken  in  the  event  of 
loss  or  theft  of  a  credit  card  Issued  by 
a  Federal  Supply  Schedule  contractor. 

§  114—26.406—6  Notice  to  GSA  of  as¬ 
signment  of  billing  codes  and  billing 
addresses. 

(a)  Bureaus  and  Offices  using  Stand¬ 
ard  Form  149  shall  notify  GSA  of  billing 
codes  assigned  and  billing  addresses  as 
required  by  FPMR  101-26.406-6  (a ) . 

(b)  Changes  in  billing  codes  and  bill¬ 
ing  addresses  should  be  forwarded  to 
GSA  at  the  address  shown  in  FPMR 
101-26.406-6(a) . 

|  F.R.  Doc.  71-81;  Filed.  Jan.  4,  1971; 

8:49  a.m.l 


PART  114-45— SALE,  ABANDON¬ 

MENT,  OR  DESTRUCTION  OF  PER¬ 
SONAL  PROPERTY 

Noncollusive  Bids  and  Proposals 

Pursuant  to  the  authority  of  the  Sec¬ 
retary  of  the  Interior  contained  in  5 
U.S.C.  301  (Supp.  V,  1965-69)  and  section 
205(c),  63  Stat.  390;  40  U.S.C.  486(c). 
§  114-45.317  (a)  and  (b)  of  Part  114-45 
are  revised  as  set  forth  below  to  correct 
references  contained  therein.  These  re¬ 
vised  paragraphs  shall  become  effective 
on  the  date  of  their  publication  in  the 
Federal  Register. 

Richard  R.  Hite, 
Deputy  Assistant  Secretary 
for  Administration. 

December  29,  1970. 

Subpart  114—45.3 — Sale  of  Personal 
Property 

§114 — 45.317  Noncollusive  bids  and 
proposals. 

(a)  Certificate  of  independent  price 
determination:  A  certificate  of  indepen- 
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dent  price  determination  shall  be  re¬ 
quired  with  each  bid  or  offer  for  the 
purchase  of  personal  property,  except 
where  the  price  is  fixed  in  advance  of 
sale  pursuant  to  law  or  regulation. 

(1)  The  certificate  of  independent 
price  determination  clause  contained  in 
Condition  No.  20  of  the  General  Sale 
Terms  and  Conditions,  Standard  Form 
114C,  shall  be  included  in  all  invitations 
for  bids  and  requests  for  quotations  on 
Government  sales  of  personal  property 
and  shall  be  submitted  with  sealed  bids 
and  written  quotations  submitted  in  re¬ 
sponse  thereto. 

(2)  Auction  and  spot  bid  sales:  Bu¬ 
reaus  and  Offices  conducting  sales  of 
Government  property  by  the  auction  or 
spot  bid  methods  shall  include  an  appro¬ 
priate  provision  in  the  sales  notice  which 
will  put  the  successful  bidder  on  notice 
that  he  will  be  required,  as  a  condition 
of  award,  to  sign  a  certificate  to  the  effect 
that  “the  bid  was  arrived  at  by  the  bid¬ 
der  or  offeror  independently,  and  was 
tendered  without  collusion  with  any 
other  bidder  or  offeror.” 

(3)  The  requirement  for  a  certificate 
of  independent  price  determination  ap¬ 
plies  to  sales  of  surplus  personal  prop¬ 
erty  and  to  program  sales  made  pursuant 
to  special  statutes  as  referred  to  in  IPMR 
114-45.316-2(a) . 

<b)  The  authority  to  make  the  termi¬ 
nation  referred  to  in  FPMR  101-45.317 
(b)  is  vested  in  the  heads  of  bureaus  and 
offices  and  may  not  be  redelegated. 
***** 

[F.R.  Doc.  71-80;  Filed,  Jan.  4,  1971; 

8:49  a.m.j 

Title  43— PUBLIC  LANDS: 
INTERIOR 

Chapter  II — Bureau  of  Land  Manage¬ 
ment,  Department  of  the  Interior 
APPENDIX — PUBLIC  LAND  ORDERS 

[Public  Land  Order  4976] 

[ES  6156] 

ALABAMA 

Opening  of  Land  Subject  to  Section  24 
of  the  Federal  Power  Act 

By  virtue  of  the  authority  con¬ 
tained  in  section  24  of  the  Federal  Power 
Act  of  June  10,  1920,  41  Stat.  1075,  as 
amended,  16  U.S.C.  section  818  (1964), 
it  is  ordered  as  follows: 

In  DA-14-Alabama  the  Federal  Power 
Commission  determined  that  the  power 
value  of  the  following  described  land, 
withdrawn  in  part  In  Project  No.  2165, 
will  not  be  injured  or  destroyed  by  its 
restoration  under  appropriate  public  land 
laws,  subject  to  the  provisions  of  section 
24  of  the  Federal  Power  Act: 

Huntsville  Meridian 

T.  12  S.,R.  6  W„ 

Sec.  13,SE'/iNE'4. 


The  area  described  aggregates  40  acres 
in  Winston  County. 

At  10  a.m.  on  January  29,  1971,  the 
above  described  land  shall  be  open  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  national  forest  lands,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  to  the  require¬ 
ments  of  applicable  law,  and  subject  to 
the  provisions  of  section  24  of  the  Fed¬ 
eral  Power  Act,  supra,  and  to  the  right 
of  the  licensee  for  Project  No.  2165,  its 
successors  and  assigns,  to  occupy  and 
use  the  project  lands  for  project 
purposes. 

Inquiries  concerning  the  land  should 
be  addressed  to  the  Manager,  Eastern 
States  Land  Office,  Bureau  of  Land  Man¬ 
agement,  7981  Eastern  Avenue,  Silver 
Spring,  MD  20910. 

Harrison  Loesch, 
Assistant  Secretary  of  the  Interior. 

December  24, 1970. 

[F.R.  Doc.  71-65;  Filed,  Jan.  4.  1971; 

8:48  a.m  ] 

[Public  Land  Order  4978] 

[Oregon  6586  (Wash.)  [ 

WASHINGTON 

Partial  Revocation  of  Reclamation 
Withdrawal 

By  virtue  of  the  authority  contained 
in  section  3  of  the  Act  of  June  17,  1902, 
32  Stat.  388,  as  amended  and  supple¬ 
mented,  43  U.S.C.  section  416  (1964),  it 
is  ordered  as  follows: 

1.  The  order  of  the  bureau  of  Recla¬ 
mation  of  June  13,  1947,  concurred  in  by 
the  Bureau  of  Land  Management  on 
June  18,  1947,  withdrawing  lands  for  the 
Columbia  Basin  Project,  is  hereby  re¬ 
voked  so  far  as  it  affects  the  following 
described  lands: 

Willamette  Meridian 
T.  10  N..R.31E., 

Sec.  26,  NW  >4. 

T.  10N..R.  32  E„ 

Sec.  4,  lots  1  to  4,  Inclusive,  SViNW%, 
SW>4,  SW1/4NE1/4,  SE  (4  SE  (4 . 

The  areas  described  aggregate  approx¬ 
imately  632.98  acres  in  Franklin  County. 

The  lands  are  located  14  miles  north¬ 
east  of  Pasco,  Wash.,  and  approximately 
4  miles  northwest  of  the  Snake  River. 
Vegetative  cover  is  sagebrush,  native 
grasses,  and  forbs. 

2.  At  10  a.m.  on  January  29,  1971,  the 
lands  shall  be  open  to  operation  of  the 
public  land  laws,  including  the  U.S.  min¬ 
ing  laws,  subject  to  valid  existing  rights, 
the  provisions  of  existing  withdrawals, 
and  the  requirements  of  applicable  law. 
All  valid  applications  received  at  or  prior 
to  10  a.m.  on  January  29,  1971,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  shall 
be  considered  in  the  order  of  filing.  The 
lands  have  been  and  continue  to  be  open 
to  applications  and  offers  under  the  min¬ 
eral  leasing  laws. 


Inquiries  concerning  the  lands  should 
be  addressed  to  the  Chief,  Division  of 
Lands  and  Minerals  Program  Manage¬ 
ment  and  Land  Office,  Bureau  of  Land 
Mangement,  Portland,  Oreg. 

Harrison  Loesch, 
Assistant  Secretary  of  the  Interior. 

December  24, 1970. 

[F.R.  Doc.  71-18;  Filed,  Jan.  4,  1971; 

8:46  a.m.] 

[Public  Land  Order  4979] 

[  Sacramento  3526] 

CALIFORNIA 

Addition  to  the  Abbey  Bridge 
Recreation  Area 

By  virtue  of  the  authority  vested  in  the 
President  and  pursuant  to  Executive 
Order  No.  10355  of  May  26,  1952  (17  F.R. 
4831) ,  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  national  forest  lands 
are  hereby  withdrawn  from  appropria¬ 
tion  under  the  mining  laws  (30  U.S.C. , 
Ch.  2),  but  not  from  leasing  under  the 
mineral  leasing  laws,  in  aid  of  programs 
of  the  Department  of  Agriculture: 

Mount  Diablo  Meridian 

PLUMAS  NATIONAL  FOREST 

Abbey  Bridge  Recreation  Area 

T.  24  N„  R.  13  E., 

Sec.  1,  lots  1  and  2; 

Sec.  2,  lots  2,  3,  and  4; 

Sec.  3,  lots  1,  2,  3,  and  4; 

Sec.  8,  S>/2NE>4,  SE1/4NW14,  and  Ny2SE>4; 
Sec.  9,  SWV4NWV4,  sw'4,  sy2Nwy4SEi4, 
and  Sy2SE>4; 

sec.  10,  sw%swy4  and  sy2SEy4swy4; 

Sec.  14,  Sy2NEy4,  NWy4NWV4,  and  SE]4 
nw*4; 

Sec.  15,  Ny2NEi/4  and  Ny2NW%. 

T.  24  N.,R.  14  E„ 

Sec.  5,  SW^NW^,  Ey2SWV4.  NW ]4 SW ]4 , 
and  Wy2SE>4; 

Sec.  6,  lots  1  and  2,  and  SE  14 NE ]4 ; 

Sec.  7,  lot  2. 

T.  25  N.,  R.  13  E., 

Sec.  32,  SE14NE14; 

Sec.  33,  Sy2NE>4  and  NW]4: 

Sec.  34,  SW*4NE*4,  Sy2NW>4,  and  SE>4; 
Sec.  35,  Sy2SWi4  and  SE14. 

T.  25  N.,  R.  14  E., 

Sec.  31,  lot  4,  Ey2SWV4,  and  W>/2SEV4. 

The  areas  described  aggregate  approxi¬ 
mately  2,654  acres  in  Plumas  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of  the 
national  forest  lands  under  lease,  license, 
or  permit,  or  governing  the  disposal  of 
their  mineral  or  vegetative  resources 
other  than  under  the  mining  laws. 

Harrison  Loesch, 

Assistant  Secretary  of  the  Interior. 
December  24, 1970. 

[F.R.  Doc.  71-19;  Filed,  Jan.  4,  1971; 
8:46  a.m.j 
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[Public  Land  Order  49801 
[Wyoming  23414] 

WYOMING 

Partial  Revocation  of  Stock  Driveway 
Withdrawal 

By  virtue  of  the  authority  contained 
in  section  10  of  the  Act  of  December  29, 
1916,  39  Stat.  865,  as  amended,  43  U.S.C. 
§  300  (1964),  it  is  ordered  as  follows: 

1.  The  departmental  order  of  August  3, 
1921,  creating  Stock  Driveway  With¬ 
drawal  No.  146  (Wyoming  No.  20),  is 
hereby  revoked  so  far  as  it  affects  the 
following  described  lands : 

Sixth  Principal  Meridian 

T.  35  N.,R.  HOW., 

Sec.  5,  EV2SW14. 

The  area  described  contains  approxi¬ 
mately  80  acres  in  Sublette  County. 

The  lands  lie  approximately  6  miles 
north  of  Cora,  Wyoming.  The  tract  is 
rolling  sagebrush  land,  of  which  a  small 
portion  slopes  into  the  New  Fork  River 
Valley. 

2.  At  10  a.m.  on  January  29,  1971,  the 
public  lands  shall  be  open  to  the  opera¬ 
tion  of  the  public  land  laws  generally, 
subject  to  valid  existing  rights,  the  pro¬ 
visions  of  existing  withdrawals,  and  the 
requirements  of  applicable  law.  All  valid 
applications  received  at  or  prior  to  10 
a.m.  on  January  29,  1971,  shall  be  con¬ 
sidered  as  simultaneously  filed  at  that 
time.  Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

The  lands  have  been  and  continue  to 
be  open  to  applications  and  offers  under 
the  mineral  leasing  laws,  and  to  location 
under  the  U.S.  mining  laws. 

Inquiries  concerning  the  land  should 
be  addressed  to  the  Assistant  Manager, 
Branch  of  Lands,  Bureau  of  Land  Man¬ 
agement,  Cheyenne,  Wyo. 

Harrison  Loesch, 
Assistant  Secretary  of  the  Interior. 

December  24,  1970. 

[PR.  Doc.  71-20;  Filed,  Jan.  4,  1971; 

8:46  a.m.] 


[Public  Land  Order  4981] 

[Wyoming  22747] 

WYOMING 

Withdrawal  for  Reclamation  Project 

By  virtue  of  the  authority  contained  in 
section  3  of  the  Act  of  June  17,  1902,  32 
Stat.  388,  as  amended  and  supplemented, 
43  U.S.C  §  416  (1964),  it  is  ordered  as 
follows : 

Subject  to  valid  existing  rights,  the 
following  described  public  land,  which  is 
under  the  jurisdiction  of  the  Secretary 
of  the  Interior,  is  hereby  withdrawn  from 
all  forms  of  appropriation  under  the 
public  land  laws,  and  reserved  for  the 
Glendo  Dam  and  Reservoir  of  the  Mis¬ 
souri  River  Basin  Project: 

Sixth  Principal  Meridian 

T.  29  N„R.  68  W., 

Sec.  24,  NE«4. 


The  area  described  contains  160  acres 
in  Platte  County. 

All  of  the  mineral  rights  in  the  de¬ 
scribed  lands  belong  to  the  State  of 
Wyoming. 

Harrison  Loesch, 
Assistant  Secretary  of  the  Interior. 

December  24,  1970. 

[F.R.  Doc.  71-21;  Filed,  Jan.  4,  1971; 

8:46  a.m.] 


[Public  Land  Order  4982] 
[Sacramento  080090] 

CALIFORNIA 

Withdrawal  for  Protection  of  the 
Applegate  Reservoir  Project 

By  virtue  of  the  authority  vested  in 
the  President  and  pursuant  to  Executive 
Order  No.  10355  of  May  26,  1952  (17  F.R. 
4831) ,  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights  and 
the  provisions  of  existing  withdrawals, 
the  following  described  lands  are  hereby 
withdrawn  from  all  forms  of  appropria¬ 
tion  under  the  public  land  laws,  includ¬ 
ing  the  mining  laws  (30  U.S.C.,  Ch.  2), 
but  not  from  leasing  under  the  mineral 
leasing  laws,  for  the  protection  of  facil¬ 
ities  of  the  Applegate  Reservoir  project ; 

Rogue  River  National  Forest 
MOUNT  DIABLO  MERIDIAN 

T.  48  N„  R.  11  W., 

Sec.  17,  lots  3, 4,  SE <4 SW  ]4 ; 

Sec.  18,  lot  1. 

The  areas  described  aggregate  approx¬ 
imately  139.19  acres  in  Siskiyou  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  the 
public  land  laws  governing  the  use  of  the 
lands  under  lease,  license,  or  permit,  or 
governing  the  disposal  of  their  mineral 
or  vegetative  resources  other  than  under 
the  mining  laws,  nor  does  it  alter  the 
jurisdiction  of  the  Secretary  of  Agricul¬ 
ture  over  the  national  forest  lands  for 
purposes  other  than  construction  of  the 
Applegate  Reservoir  project.  The  terms 
and  conditions  for  utilization  of  the  na¬ 
tional  forest  lands  for  the  construction 
and  maintenance  of  the  project  facilities 
by  the  Corps  of  Engineers  will  be  gov¬ 
erned  by  the  memorandum  of  agreement 
entered  into  by  the  Department  of  Agri¬ 
culture  and  the  Department  of  the  Army, 
dated  August  13,  1964,  as  may  be 
amended  and  supplemented. 

Harrison  Loesch, 
Assistant  Secretary  of  the  Interior. 

December  24, 1970. 

[F.R.  Doc.  71-22;  Filed,  Jan.  4,  1971; 

8:46  a.m.] 


[Public  Land  Order  4983] 

[Arizona  035187] 

ARIZONA 

Withdrawal  of  Lands  for  the  Fort 
Bowie  National  Historic  Site 

By  virtue  of  the  authority  vested  in  the 
President  and  pursuant  to  Executive 


Order  No.  10355  of  May  26,  1952  <  17  F.R. 
4831),  it  is  ordered  as  follow's: 

1.  Subject  to  valid  existing  rights,  the 
following  described  lands,  under  the  ju¬ 
risdiction  of  the  Secretary  of  the  Interior, 
are  hereby  withdrawn  from  all  forms 
of  appropriation  under  the  public  land 
laws,  including  the  mining  laws  (30 
U.S.C.,  Ch.  2),  and  from  leasing  under 
the  mineral  leasing  laws,  and  reserved 
for  use  in  connection  with  the  dedication 
and  preservation  of  the  Fort  Bowie  Na¬ 
tional  Historic  Site,  authorized  by  the 
Act  of  August  30,  1964,  78  Stat.  681,  16 
U.S.C.  §  461  (1964): 

Gila  and  Salt  River  Meridian 
T  15  S  R  28  E 

Sec.  ”1,  S W 14  NE  *4  S W  */4 ,  SE  Vi  SW  Vi  SE  </4 

ne  y4  sw  14 : 

Sec.  2,  S V2 N \'2 SE (4 ,  Sy2SE(4: 

Sec.  3,  SV2SW>4SE'/4,  SW>/4SE'/4SE'4.  S'2 
se  y4  sw  (4 ; 

Sec.  10,  N  '/2  NE  Vi  NW  (4 ,  N  l/2  N  >/2  NE  >4 ; 

Sec.  11,  N*4NW*4NW(4,  SE  V4  NW  14  N W  *4 . 
NE1/4NW!4,  NI/2SE«4NWV4.  N‘/2S«/2SEV4 
NW‘i,  N14NE14,  Ny2SEi4NE>4,  SE>4 

SE14NE14,  n'/2sw>/4ne*/4.  Ny2sy2sw',4 

NEV4; 

Sec.  12,  Ny2NW>4,  N>/2swy4,  sy2N'/2NEy4, 
sy2Ny2,  Ny2sE>/4. 

The  areas  described  aggregate  approx¬ 
imately  970  acres  in  Cochise  County. 

2.  Of  the  970  acres  described  above 
700  acres  are  public  lands,  and  270  acres, 
described  as  the  SEViNE^SWVi.  sec.  1. 
S1/2SEy4SW1/4,  sec.  2,  and  the  sy2Ny2, 
Ny2SEy4,  sec.  12,  were  privately  owned 
lands,  which  have  been  acquired  by  the 
United  States  for  use  as  part  of  the  his¬ 
toric  site.  The  withdrawal  of  these  lands 
from  appropriation  under  the  public 
land  laws,  and  the  mining  laws,  and 
from  leasing  under  the  mineral  leasing 
laws,  as  provided  for  in  paragraph  1,  is 
subject  to  a  reservation  of  an  undivided 
one-fourth  interest  of  oil,  gas,  and  other 
minerals  in  the  acquired  lands  described 
as  the  S^NVfe  sec.  12,  vested  in  A.  L. 
Stransberry  and  Mary  M.  Stransberry, 
as  recorded  in  Docket  184,  at  page  620, 
County  Records,  Cochise  County,  Ariz. 

3.  All  of  the  lands  described  in  this 
order  will  be  administered  by  the  Na¬ 
tional  Park  Service  pursuant  to  provi¬ 
sions  of  the  Act  of  August  25,  1916,  39 
Stat.  666.  16  U.S.C.  §§  1-4  (1964),  as 
amended  by  the  Historic  Sites  Act  of 
August  21,  1935,  16  U.S.C.  §§  461-467 
(1964),  except  that  grazing  thereon  will 
be  administered  by  the  Bureau  of  Land 
Management  in  cooperation  with  the  Na¬ 
tional  Park  Service,  so  long  as  it  Is  com¬ 
patible  with  uses  to  which  the  lands  are 
to  be  dedicated. 

Harrison  Loesch, 
Assistant  Secretary  of  the  Interior. 

December  24, 1970. 

[F.R.  Doc.  71-23:  Filed,  Jan.  4.  1971; 

8:46  a.m.] 


[Public  Land  Order  4984] 
[Riverside  2572] 

CALIFORNIA 

Withdrawal  From  Mineral  Entry 

By  virtue  of  the  authority  vested  in 
the  President  and  pursuant  to  Execu- 
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tive  Order  No.  10355  of  May  26.  1952 
(17  F.R.  4831),  it  is  ordered  as  follows: 

Subject  to  valid  existing  rights,  the 
minerals  reserved  to  the  United  States 
in  the  following  described  patented  lands 
are  hereby  withdrawn  from  prospecting, 
location,  entry  and  purchase  under  the 
mining  laws  (30  U.S.C.,  Ch.  2),  but  not 
from  leasing  under  the  mineral  leasing 
laws,  for  the  protection  of  the  lands  and 
preservation  of  their  surface  resources, 
including  the  Tecate  Cypress: 

San  Bernardino  Meridian 

T.  18S..R.2E., 

Sec.  24,  SW  >4  SE  yA ; 

Sec.  25,  lota  3  to  9,  Inclusive,  and  lots  11, 
12,  13; 

Sec.  26,  E«4NEV4. 

T.  18  S..  R.  3  E„ 

Sec.  29,  lot  7; 

Sec.  30,  lot  2. 

The  areas  described  aggregate  585.21 
acres  in  San  Diego  County. 

The  lands  were  patented  pursuant  to 
the  Act  of  December  29, 1916,  39  Stat.  862, 
as  amended,  43  U.S.C.  section  291  (1964) , 
with  a  reservation  of  all  the  minerals  to 
the  United  States,  under  the  jurisdiction 
of  the  Secretary  of  the  Interior.  They  are 
part  of  a  2,261-acre  tract  bequeathed  to 
the  State  of  California  and  placed  under 
the  control  of  the  Department  of  Natural 
Resources  and  are  to  remain  in  State 
ownership  in  perpetuity. 

Harrison  Loesch, 
Assistant  Secretary  of  the  Interior. 

December  24,  1970. 

[P.R.  Doc.  71-24;  Filed,  Jan.  4,  1971; 

8:46  a.m.] 


[Public  Land  Order  4985] 

[Montana  13651] 

MONTANA 

Withdrawal  for  National  Forest 
Recreation  Area 

By  virtue  of  the  authority  vested  in  the 
President  and  pursuant  to  Executive 
Order  No.  10355  of  May  26,  1952  (17  P.R. 
4831),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  national  forest  lands 
are  hereby  withdrawn  from  appropria¬ 
tion  under  the  mining  laws  (30  U.S.C., 
Ch.  2),  but  not  from  leasing  under  the 
mineral  leasing  laws,  in  aid  of  programs 
of  the  Department  of  Agriculture: 

Kootenai  National  Forest 

PRINCIPAL  MERIDIAN 

Whitetail  Campground  Expansion 

T.  35  N„  R.  32  W.,  unsurveyed,  but  prob¬ 
ably  will  be  when  surveyed: 

Sec.  6,  that  part  of  HES  847  in  sec.  6. 

T.  36  N.,  R.  32  W.,  unsurveyed,  but  prob¬ 
ably  will  be  when  surveyed: 

Sec.  31,  that  part  of  HES  847  In  sec.  31. 
T.  35  N„  R.  33  W.,  unsurveyed,  but  probably 
will  be  when  surveyed : 

Sec.  1,  that  part  of  HES  847  In  sec.  1;  that 
part  of  S^SWViNE>4  outside  the 
boundaries  of  HES  847;  that  part  of 
W*4SE>/4NEi/4  outside  the  boundaries  of 
HES  847. 


T.  36  N„  R.  33  W.,  unsurveyed,  but  probably 
will  be  when  surveyed : 

Sec.  36,  that  part  of  HES  847  In  sec.  36. 

The  areas  described  aggregate  86.41 
acres  in  Lincoln  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of  the 
national  forest  lands  under  lease,  li¬ 
cense,  or  permit  or  governing  the  dis¬ 
posal  of  their  mineral  or  vegetative  re¬ 
sources  other  than  under  the  mining 
laws. 

Harrison  Loesch, 
Assistant  Secretary  of  the  Interior. 

December  24, 1970. 

]F.R.  Doc.  71-25;  Filed,  Jan.  4,  1971; 

8:46  am.] 


[Public  Land  Order  4986] 

[Nevada  2114] 

NEVADA 

Withdrawal  for  Department  of  the 

Air  Force 

By  virtue  of  the  authority  vested 
In  the  President  and  pursuant  to  Execu¬ 
tive  Order  No.  10355  of  May  26,  1952  (17 
F.R.  4831) ,  it  is  ordered  as  follows : 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  all  forms  of  ap¬ 
propriation  under  the  public  land  laws, 
including  the  mining  laws  (30  U.S.C., 
Ch.  2),  and  from  filing  of  applications 
and  offers  under  the  mineral  leasing 
laws,  and  reserved  for  use  of  the  De¬ 
partment  of  the  Air  Force  as  an  addition 
to  the  Indian  Springs  Auxiliary  Air 
Field: 

Mount  Diablo  Meridian 

T.  16  S„  R.  54  E., 

Sec.  1,  N%; 

Sec.  2,  N»/2; 

Sec.  3,  N&; 

Sec.  4,  NE«4. 

T.  16  S.,  R.  55  E„ 

Sec.  1,N>4; 

Sec.2,N%; 

Sec.3,N>4; 

Sec.  4,  N*4; 

Sec.  5,Ny2; 

Sec.  6,  NVi. 

T.  16  S.,  R.  55 ]4  E., 

Sec.  1,  N*/4; 

Sec.  2,N%. 

The  areas  described  aggregate  3,631.19 
acres  in  Clark  and  Nye  Counties. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  the 
public  land  laws  governing  the  use  of  the 
lands  under  lease,  license,  or  permit,  or 
governing  the  disposal  of  their  mineral 
or  vegetative  resources  other  than  under 
the  mining  and  mineral  leasing  laws. 
However,  leases,  licenses,  or  permits  will 
be  issued  only  if  the  Department  of  the 
Air  Force  finds  that  the  proposed  use  of 
the  lands  will  not  interfere  with  the 
proper  operation  of  the  facilities  on  the 
lands. 

Harrison  Loesch, 
Assistant  Secretary  of  the  Interior. 

December  24, 1970. 

[FJl.  Doc.  71-26;  Filed,  Jan.  4.  1971; 

8:46  &.m.] 


Title  45 — PUBUC  WELFARE 

Chapter  I — Office  of  Education,  De¬ 
partment  of  Health,  Education,  and 
Welfare 

PART  177— FEDERAL,  STATE  AND  PRI¬ 
VATE  PROGRAMS  OF  LOW- 
INTEREST  LOANS  TO  STUDENTS  IN 
INSTITUTIONS  OF  HIGHER  EDUCA¬ 
TION 

Special  Allowances 

Paragraph  (c)  of  §  177.4,  Special  al¬ 
lowances,  which  deals  with  the  payment 
to  lenders  of  the  allowances  authorized 
by  section  2  of  the  “Emergency  Insured 
Student  Loan  Act  of  1969”  (Public  Law 
91-95)  is  amended  to  include  two  pre¬ 
viously  published  subparagraphs  estab¬ 
lishing  special  allowance  rates  which 
were  not  reflected  in  the  revised  regula¬ 
tions  for  the  Guaranteed  Student  Loan 
Program,  published  October  31,  1970. 
These  subparagraphs,  published  July  1, 
1970,  and  October  1,  1970,  now  appear  as 
§  177.4(c)(3)  (iv)  and  (v),  respectively. 

Paragraph  (c)  of  §  177.4  is  further 
amended  to  provide  for  the  payment  of  a 
special  allowance  for  the  period  of  Octo¬ 
ber  1,  1970,  through  December  31,  1970, 
inclusive.  This  amendment  is  accom¬ 
plished  through  a  new  subdivision, 
§  177.4(c)  (3)  (vi). 

§  177.4  Special  allowances. 

*  •  •  *  • 

(c)  *  •  * 

(3)  Special  allowances  are  authorized 
to  be  paid  as  follows : 

•  •  •  *  * 

(iv)  For  the  period  April  1,  1970, 
through  June  30,  1970,  inclusive,  in  an 
amount  equal  to  the  rate  of  2*4  percent 
per  annum  of  the  average  unpaid  bal¬ 
ance  of  disbursed  principal  of  eligible 
loans. 

(v)  For  the  period  July  1,  1970, 
through  September  30,  1970,  inclusive,  in 
an  amount  equal  to  the  rate  of  2  percent 
per  annum  of  the  average  unpaid  bal¬ 
ance  of  disbursed  principal  of  eligible 
loans. 

(vi)  For  the  period  October  1,  1970, 
through  December  31,  1970,  inclusive,  in 
an  amount  equal  to  the  rate  of  1 V2  per¬ 
cent  per  annum  of  the  average  unpaid 
balance  of  disbursed  principal  of  eligible 
loans. 

***** 

(Sec.  2,83  Stat.  141) 

Corrections 

In  F.R.  Doc.  70-14670  which  appears 
at  pages  16888-16896  of  the  issue  for  Sat¬ 
urday,  October  31,  1970,  the  following 
changes  should  be  made: 

(1)  At  page  16889  §  177.1  (k)  line  4, 
“instruction”  should  be  “institution”, 

(2)  At  page  16889  §  177.1  (n)  line  9, 
“persits”  should  be  “persists” 

(3)  At  page  16894  §  177.31(a)  line  11, 
“defualt”  should  be  “default” 

(4)  At  page  16894  §  177.41  line  7  in¬ 
sert  “and  where  he”  after  “§  177.12,”. 
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Dated:  December  28,  1970. 

Peter  P.  Mtjirhead, 

Acting  Commissioner  of  Education. 

Approved:  December  29. 1970. 

Elliot  L.  Richardson, 

Secretary. 

[PR.  Doc.  71-43;  Filed,  Jan.  4.  1971; 

8:47  a  m.] 


Title  49— TRANSPORTATION 

Subtitle  A — Office  of  the  Secretary  of 
Transportation 

[OST  Docket  No.  2;  Amdt.  No.  7-3  j 

PART  7— public  availability  of 
INFORMATION 

Miscellaneous  Amendments 

The  purpose  of  this  amendment  to 
Part  7  of  Subtitle  A  of  Title  49,  Code  of 
Federal  Regulations,  is  to  reflect  the  es¬ 
tablishment,  within  the  Department  of 
Transportation,  of  the  National  High¬ 
way  Safety  Bureau  as  an  operating  ad¬ 
ministration  and  the  abolition  of  the 
Office  of  the  Assistant  Secretary  for 
Public  Affairs. 

The  National  Highway  Safety  Bureau 
was  established  as  a  separate  operating 
administration  by  an  amendment  to 
Part  1  of  the  regulations  of  the  Office  of 
the  Secretary  of  Transportation  (35  F.R. 
4955),  on  March  21,  1970.  The  Office  of 
the  Assistant  Secretary  for  Public  Affairs 
was  abolished  by  an  amendment  to 
Part  1  on  August  6,  1970  (35  F.R.  12763). 

Since  this  amendment  relates  to  De¬ 
partmental  organization,  procedure,  and 
practices,  notice  and  public  procedure 
thereon  is  unnecessary  and  it  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

In  consideration  of  the  foregoing, 
Part  7  of  Title  49  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below  effective  January  1,  1971. 

(Sec.  552,  title  5,  U.S.C.;  sec.  9,  Department 
of  Transportation  Act,  Public  Law  89-670, 
49  U.S.C.  1657;  title  V,  Independent  Offices 
Appropriation  Act  of  1952,  65  Stat.  290) 

Issued  in  Washington,  D  C,  on  the  29th 
day  of  December  1970. 

John  A.  iVolpe, 

Secretary  of  Transportation. 

1.  The  table  of  contents  is  amended  by 
adding  the  following  at  the  end  thereof : 

Appendix  H — National  Highway  Safety 
Bureau. 

2.  Section  7.1(c)  is  amended  by  strik¬ 
ing  the  words  “A  through  G”  and  insert¬ 
ing  the  words  “A  through  H”  in  place 
thereof. 

3.  Sections  7.1(c),  7.11,  7.43  (a)  and 
(c),  7.71(b),  and  paragraphs  2  and  4  of 
Appendix  A  are  amended  by  striking  the 
words  “Assistant  Secretary  for”  and  in¬ 
serting  the  words  “Director  of”  in  place 
thereof. 


4.  Section  7.43(a)  and  paragraph  2  of 
Appendix  A  are  amended  by  striking  the 
words  “800  Independence  Avenue  SW.,” 
and  inserting  the  words  “400  Seventh 
Street  SW.,"  in  place  thereof. 

5.  Section  7.71  (d)  and  (e)  are 

amended  by  striking  the  words  “Assistant 
Secretary”  and  inserting  the  word  “Di¬ 
rector”  in  place  thereof. 

6.  Section  7.85(g)  is  amended  to  read 
as  follows: 

§  7.85  Fee  schedule. 

*  •  •  •  • 

(g)  Microreproductlon  fees  are  as  fol¬ 
lows: 

(1)  Microfilm  copies,  each  100-foot 

roll  or  less _ $8.  00 

(2)  Microfiche  copies,  each  standard 

size  sheet  (4”  x  6”,  60  copies) _  .50 

***** 

7.  Paragraph  4  of  Appendix  A  is 
amended  by  striking  the  letter  “(a)  ”  and 
inserting  the  number  “2”  in  place 
thereof. 

8.  A  new  Appendix  H  is  added  to  read 
as  follows: 

Appendix  H — National  Highway  Safety 
Bureau 

1.  General.  This  appendix  describes  the 
document  inspection  facilities  of  the  Na¬ 
tional  Highway  Safety  Bureau  (NHSB),  the 
kinds  of  records  that  are  available  for  public 
Inspection  and  copying  at  these  facilities, 
and  the  procedures  by  which  members  of  the 
public  may  make  requests  for  identifiable 
records. 

2.  Document  inspection  facilities.  Docu¬ 
ment  Inspection  facilities  are  maintained  for 
NHSB  Headquarters  and  each  NHSB  regional 
office.  These  facilities  are  open  to  the  public 
during  regular  working  hours  at  the  follow¬ 
ing  addresses: 

Washington  Headquarters: 

National  Highway  Safety  Bureau,  Office  of 
Administrative  Services,  Room  5108,  400 
Seventh  Street  SW.,  Washington,  DC 
20591. 

National  Highway  Safety  Bureau,  Docket 
Section,  Room  4223,  400  Seventh  Street 
SW..  Washington.  DC  20591.  (Material 
covered  by  paragraph  3(c)  only.) 

regional  offices 

Region  I — Regional  Director,  NHSB,  Trans¬ 
portation  Systems  Center,  55  Broadway, 
Cambridge,  MA  02412. 

Connecticut,  Maine,  Massachusetts,  New 
Hampshire,  Rhode  Island,  and  Vermont. 
Region  II — Regional  Director,  NHSB,  4  Nor- 
manskill  Boulevard,  Delmar,  NY  12054. 
New  Jersey,  New  York,  and  Puerto  Rico. 
Region  III — Regional  Director,  NHSB,  Room 
817,  Federal  Building,  31  Hopkins  Plaza, 
Baltimore,  MD  21201. 

Delaware,  District  of  Columbia,  Maryland. 
Pennsylvania,  Virginia,  and  West  Vir¬ 
ginia. 

Region  IV — Regional  Director,  NHSB,  Suite 
400,  1720  Peachtree  Road  NW„  Atlanta, 
GA  30309. 

Alabama,  Florida,  Georgia,  Kentucky,  Mis¬ 
sissippi,  North  Carolina,  South  Carolina, 
and  Tennessee. 

Region  V — Regional  Director,  NHSB,  18209 
Dixie  Highway,  Homewood,  IL  60430. 
Illinois,  Indiana,  Michigan,  Minnesota, 
Ohio,  and  Wisconsin. 


Region  VI — Regional  Director,  NHSB,  Room 
8A42,  819  Taylor  Street.  Fort  Worth,  TX 
76102. 

Arkansas,  Louisiana,  New  Mexico,  Okla¬ 
homa,  and  Texas. 

Region  VII — Regional  Director,  NHSB,  Post 
Office  Box  7186,  Country  Club  Station, 
Kansas  City,  MO  64113. 

Iowa,  Kansas,  Missouri,  and  Nebraska. 
Region  VIII — Regional  Director,  NHSB,  Room 
107,  Building  40,  Denver  Federal  Center. 
Denver  CO  80225. 

Colorado,  Montana,  North  Dakota,  South 
Dakota,  Utah,  and  Wyoming. 

Region  IX — Regional  Director,  NHSB,  450 
Golden  Gate  Avenue,  Box  36096,  San 
Francisco,  CA  94102. 

Arizona,  California,  Hawaii,  and  Nevada 
Region  X — Regional  Director,  NHSB,  Room 
301,  Mohawk  Building,  222  SW.  Morrison 
Street,  Portland,  OR  97204. 

Alaska,  Idaho,  Oregon,  and  Washington 

3.  Records  available  at  document  inspec¬ 
tion  facilities. 

(a)  The  following  records  are  available  at 
the  NHSB  Headquarters  document  inspection 
facility. 

( 1 )  Final  opinions  and  orders  made  in  the 
adjudication  of  cases  and  Issued  from  within 
the  National  Highway  Safety  Bureau. 

(2)  Any  policy  or  interpretation  issued 
within  the  National  Highway  Safety  Bureau, 
including  any  policy  or  interpretation  con¬ 
cerning  a  particular  factual  situation,  if  that 
policy  or  interpretation  can  reasonably  be 
expected  to  have  precedential  value  in  any 
case  involving  a  member  of  the  public  in  a 
similar  situation. 

(b)  The  following  records  are  available  at 
all  NHSB  document  inspection  facilities: 

NHSB  Orders.  These  orders  are  issued  by 
National  Highway  Safety  Bureau  and  con¬ 
tain  policy.  Instructions,  and  general  proce¬ 
dures. 

NHSB  Audit  Manual.  Audit  Manual  (is¬ 
sued  by  Audits  &  Investigation — FHWA) . 

NHSB  Notices.  These  notices  are  issued  by 
National  Highway  Safety  Bureau  and  trans¬ 
mit  one-time  or  short-term  announcements 
or  temporary  directives  (90  days  or  less). 

Motor  Vehicle  Safety  Standards.  These 
standards,  issued  by  National  Highway  Safety 
Bureau,  apply  to  new  motor  vehicles  and 
equipment  thereon. 

Highway  Safety  Standards.  These  stand¬ 
ards,  issued  by  National  Highway  Safety 
Bureau,  apply  to  State  highway  safety 
programs. 

(c)  Informal  interpretations  and  opinions 
concerning  provisions  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  of  1966  and 
regulations  and  standards  issued  thereunder 
which  have  been  given  to  members  of  the 
public  by  National  Highway  Safety  Bureau 
officials  are  available  at  the  NHSB  Docket 
Section. 

4.  Request  for  identifiable  records  under 
Subpart  E  of  this  part.  Each  person  desiring 
to  inspect  a  record,  or  to  obtain  a  copy  there¬ 
of,  may  submit  his  request,  in  writing,  to 
any  NHSB  document  Inspection  facility.  If 
that  facility  does  not  have  custody  of  the 
record,  it  will  forward  the  request  to  the  ap¬ 
propriate  office.  Each  request  must  be  ac¬ 
companied  by  the  appropriate  fee  prescribed 
in  Subpart  H  of  this  part. 

5.  Reconsideration  of  determinations  not 
to  disclose  records.  Any  person  to  whom  a 
record  is  not  made  available  within  a  reason¬ 
able  time  after  his  request,  and  any  person 
who  has  been  notified  that  a  record  he  has 
requested  cannot  be  disclosed,  may  apply,  in 
writing,  to  the  Associate  Director  for  Admln- 
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lstration.  National  Highway  Safety  Bureau, 
Nassif  Building,  400  Seventh  Street  SW., 
Washington,  DC  20591,  for  reconsideration 
of  his  request.  The  decision  of  the  Associate 
Director  for  Administration  is  administra¬ 
tively  final. 

[F.R.  Doc.  71-99;  Filed,  Jan.  4,  1971; 

8:51  am.] 


Chapter  I — Hazardous  Materials  Reg¬ 
ulations  Board,  Department  of 

Transportation 

[Docket  No.  HM-58;  Amendment  No.  173-40] 

PART  173— SHIPPERS 
Retest  of  Damaged  Tank  Car  Tanks 

The  purpose  of  this  amendment  is  to 
require  the  hydrostatic  retest  of  damaged 
tank  car  tanks  after  repairs  requiring 
hot  or  cold  forming  to  restore  the  tank 
contour. 

On  September  16,  1970,  the  Hazardous 
Materials  Regulations  Board  published 
a  notice  of  proposed  rule  making,  Docket 
No.  HM-58;  Notice  No.  70-17  (35  F.R. 
14511),  proposing  to  amend  the  regula¬ 
tions  as  stated  above. 

Interested  parties  were  invited  to  give 
their  views  on  this  proposal.  No  objec¬ 
tions  were  received  to  the  provisions  of 
the  basic  proposal.  One  commenter  ob¬ 
served  that  it  might  minimize  confusion 
if  the  word  “shell”  were  deleted  from  the 
first  sentence  of  §  173.31(c)  (9)  as  it  was 
proposed.  On  the  basis  of  intent  regard¬ 
ing  the  change,  and  in  the  interest  of 
safety  in  repair  of  cars  to  be  returned  to 
service,  the  Board  agrees  that  the  rule 
would  be  improved  by  this  change. 

Accordingly,  49  CFR  Part  173  is 
amended  as  follows: 

In  §173.31  paragraph  (c)(9)  is 
amended  to  read  as  follows: 

§  173.31  Qualification,  maintenance, 
and  use  of  tank  cars. 
***** 

(C)  *  *  * 

(9)  After  repairs  requiring  welding, 
riveting,  caulking  of  rivets,  or  hot  or 
cold  forming  to  restore  tank  contour, 
tanks  must  be  retested  as  specified  in 
Retest  Table  1  of  this  paragraph  before 
return  to  service.  Glass,  lead,  or  rubber- 
lined  tanks  must  be  retested  before  lining 
is  renewed.  Interior  heater  systems  must 
be  retested  before  return  to  service  after 
repairs  or  renewals  of  any  part  of  the 
system. 

*  *  *  *  * 

This  amendment  is  effective  March  10, 
1971.  However,  compliance  with  the  regu¬ 
lations,  as  amended  herein,  is  authorized 
immediately. 

(Secs.  831-835,  title  18,  U.S.C.,  sec.  9,  Depart¬ 
ment  of  Transportation  Act,  49  U.S.C.  1657) 

Issued  in  Washington,  D.C.,  on  Decem¬ 
ber  29,  1970. 

Carl  V.  Lyon, 

Acting  Administrator, 
Federal  Railroad  Administration. 

[F.R.  Doc.  71-100;  Filed,  Jan.  4,  1971; 

8:51  a.m.] 


RULES  AND  REGULATIONS 

Chapter  X — Interstate  Commerce 
Commission 

SUBCHAPTER  A — GENERAL  RULES  AND 
REGULATIONS 

[Service  Order  No.  1051;  Arndt.  1] 

PART  1033— CAR  SERVICE 

Distribution  of  Privately  Owned  Coal 
Cars 

At  a  session  of  the  Interstate  Com¬ 
merce  Commission,  held  in  Washington, 
D.C.,  on  the  23d  day  of  December  1970. 

Upon  further  consideration  of  Service 
Order  No.  1051  (35  F.R.  16088)  and  good 
cause  appearing  therefor: 

It  is  ordered,  That:  §  1033.1051  Dis¬ 
tribution  of  privately  owned  coal  cars. 
Service  Order  No.  1051  be,  and  it  is  here¬ 
by,  amended  by  substituting  the  follow¬ 
ing  paragraph  (f)  for  paragraph  (f) 
thereof : 

(f)  Expiration  date.  This  order  shall 
expire  at  11:59  p.m.,  June  30, 1971,  unless 
otherwise  modified,  changed,  or  sus¬ 
pended  by  order  of  this  Commission. 

Effective  date.  This  amendment  shall 
become  effective  at  11:59  p.m.,  Decem¬ 
ber  31,  1970. 

(Secs.  1,  12,  15,  and  17(2),  24  Stat.  379,  383, 
384,  as  amended;  49  U.S.C.  1,  12,  15,  and 
17(2).  Interprets  or  applies  sec.  1  (10-17), 
15(4),  and  17(2),  40  Stat.  101,  as  amended 
54  Stat.  911;  49  U.S.C.  1(10-17),  15(4),  and 
17(2)) 

It  is  further  ordered,  That  copies  of 
this  amendment  shall  be  served  upon  the 
Association  of  American  Railroads,  Car 
Service  Division,  and  upon  the  American 
Short  Line  Railroad  Association,  as 
agents  of  the  railroads  subscribing  to  the 
car  service  and  per  diem  agreement 
under  the  terms  of  that  agreement;  and 
that  notice  of  this  order  shall  be  given  to 
the  general  public  by  depositing  a  copy 
in  the  Office  of  the  Secretary  of  the  Com¬ 
mission  at  Washington,  D.C.,  and  by 
filing  it  with  the  Director,  Office  of  the 
Federal  Register. 

By  the  Commission. 

[seal]  Robert  L.  Oswald, 

Secretary. 

[F.R.  Doc.  71-76;  Filed,  Jan.  4,  1971; 

8:49  a.m.j 


SUBCHAPTER  C — ACCOUNTS,  RECORDS  AND 
REPORTS 

[No.  32153] 

PART  1201—  UNIFORM  SYSTEM  OF 
ACCOUNTS  FOR  RAILROAD  COM¬ 
PANIES 

Uniform  System  of  Accounts  for 
Railroad  Companies 

At  a  session  of  the  Interstate  Com¬ 
merce  Commission,  Division  2,  held  at  its 
office  in  Washington,  D.C.,  on  the  22d 
day  of  December  1970. 


On  September  1,  1970,  revised  notice 
of  proposed  rulemaking  regarding  pro¬ 
posed  amendments  of  the  Uniform  Sys¬ 
tem  of  Accounts  for  Railroad  Companies, 
pertaining  to  the  accounting  treatment 
of  terminals  and  highway  equipment 
used  in  TOFC/COFC  (piggyback)  serv¬ 
ice  and  other  matters,  was  published  in 
the  Federal  Register  (34  F.R.  13844). 
After  consideration  of  all  such  relevant 
matter  as  was  submitted  by  interested 
persons,  the  amendments  as  so  proposed 
are  hereby  adopted. 

It  is  ordered.  That  the  amendments  to 
Part  1201  as  proposed  are  adopted  sub¬ 
ject  to  the  following  changes: 

1.  In  the  sentence  added  to  the  text 
of  account  37,  the  words  “and  similar 
machines  listed  below”  are  added  after 
the  word  “equipment”. 

2.  By  added  amendment,  in  Note  “B” 
of  account  202,  the  words  “enginehouse 
expense  accounts”  are  changed  to 
“expense  accounts  for  servicing 
locomotives”. 

3.  By  adding  amendment,  in  Note  “A” 
of  account  218,  the  stated  titles  of  ac¬ 
counts  388  and  400  are  changed  to  388, 
“Servicing  yard  locomotives”,  and 
400,  “Servicing  train  locomotives”, 
respectively. 

4.  By  added  amendments,  in  the  “Con¬ 
densed  Classification  of  Operating  Ex¬ 
penses”,  the  account  titles  listed  for  ac¬ 
counts  388  and  400  are  changed  to  “388. 
Servicing  yard  locomotives”  and  “400. 
Servicing  train  locomotives”,  respectively. 

It  is  further  ordered,  That  these  amend¬ 
ments  are  effective  January  1,  1971. 

And  it  is  further  ordered,  That  service 
of  this  order  shall  be  made  on  all  carriers 
by  railroad  which  are  affected  hereby 
and  notice  thereto  shall  be  given  the 
general  public  by  depositing  a  copy  of 
this  order  in  the  Office  of  the  Secretary 
of  the  Commission  at  Washington,  D.C., 
and  by  filing  the  order  with  the  Director, 
Office  of  the  Federal  Register. 

(Sec.  20,  24  Stat.  386,  as  amended,  49  U.S.C. 
20) 

By  the  Commission,  Division  2. 

[seal]  Robert  L.  Oswald, 

Secretary. 

i.  instructions  amended 

Item  No.  1.  Instruction  “2-5  Equip¬ 
ment”  is  amended  by  revising  the  first 
sentence  as  follows:  “Accounts  are  pro¬ 
vided  for  several  classes  of  equipment, 
such  as  locomotives,  passenger-train 
cars,  freight-train  cars,  highway  revenue 
equipment,  work  equipment,  floating 
equipment,  and  the  necessary  appurte¬ 
nances,  furniture,  and  fixtures  first  to 
equip  for  service,  including  the  cost  of 
inspection,  setting  up,  and  trying  out, 
and  transportation  over  foreign  lines; 
also  the  cost  of  additions  and  better¬ 
ments,  such  as  improved  appliances, 
parts,  or  appurtenances.  *  *  *” 

Item  No.  2.  Instruction  “2-25  Lists  of 
units  of  property”  is  amended  as  follows: 

(a)  Directly  below  the  list  of  units  for 
“Account  24,  Coal  and  Ore  Wharves” 
add  the  following: 
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Account  25,  TOFC/COFC  Terminals 

A  complete  building. 

A  complete  building,  including  attached 
platform  and  ramp. 

A  complete  platform  and  attached  ramp, 
structurally  detached  from  a  building. 

A  portable  ramp. 

A  complete  fence. 

Paving,  each  complete  installation. 

An  overhead  crane,  complete. 

Each  sewer  installation. 

A  truck  or  tractor  used  exclusively  at 
TOFC/COFC  terminals. 

Each  floodlighting  pole  or  tower 
installation. 

Each  floodlighting  installation. 

A  power  distribution  system,  complete. 

Any  applicable  units  listed  under  other 
accounts. 

(b  >  The  following  item  is  added  to  the 
list  of  units  for  “Account  37,  Roadway 
Machines”: 

Each  on  and/or  off-track  automotive  vehi¬ 
cle  complete,  including  appurtenant  special- 
purpose  machinery. 

(c)  The  account  number,  title,  and  list 
of  units  for  “Account  51,  Steam  Locomo¬ 
tives”  are  deleted. 

(d)  The  title  and  list  of  units  for 
“Account  52,  Other  Locomotives"  are  re¬ 
vised  as  follows: 

Account  52,  Locomotives 

Diesel  electric,  lead  or  booster,  l.e.,  “A"‘  or 
“B”  units. 

Diesel  electric.  Extra  or  spare  motors 

Electric  locomotive. 

Gasoline  locomotive. 

Gas  turbine  locomotive. 

Radio  control  locomotive. 

Steam  locomotive,  complete 

Steam  locomotive,  exclusive  of  tender 

Steam  locomotive  tender. 

Steam  locomotive  booster. 

(e)  Directly  below  the  list  of  units  for 
“Account  54,  Passenger-Train  Cars”  add 
the  following: 

Account  55,  Highway  Revenue  Equipment 

A  complete  vehicle. 

A  chassis. 

A  container. 

A  bogie. 

(f)  The  list  of  units  for  “Account  58, 
Miscellaneous  Equipment”  is  revised  as 
follows: 

Account  58,  Miscellaneous  Equipment 

An  airplane. 

A  complete  vehicle. 

Item  No.  3.  Directly  below  the  caption 
“Instructions  for  Depreciation  Ac¬ 
counts,”  Instruction  “5-1  Method”  is 
amended  by  revising  the  list  of  primary 
accounts  following  paragraph  (c)  as 
follows: 

(a)  The  following  line  item  is  added 
directly  below  “24  Coal  and  ore 
wharves”: 

25.  TOFC/COFC  terminals. 

(b)  Line  item  “51  Steam  locomotives” 
is  deleted. 

(c)  Line  item  “52  Other  locomotives” 
is  changed  to: 

52.  Locomotives 


(d)  The  following  line  item  is  added  i.e.,  road  passenger,  road  freight,  road 
directly  below  “54  Passenger-train  cars”:  switching  and  yard  switching. 

55.  Highway  revenue  equipment.  list  of  appurtenances  to  locomotives 


IX.  TEXTS  OF  PROPERTY  ACCOUNTS  ADDED, 
AMENDED,  DELETED,  AND  REVISED 

Item  No.  1.  The  system  of  accounts 
following  the  text  of  account  24,  “Coal 
and  ore  wharves”,  is  amended  by  adding 
the  following  account  number,  title  and 
text: 

25  TOFC/COFC  Terminals. 

This  account  shall  include  the  cost  of 
structures,  fixtures,  machinery  and  ap¬ 
purtenances  comprising  terminals  used 
for  loading  and  unloading  trailers  and 
containers  on  and  from  flat  cars. 

TOFC/COFC  TERMINAL  STRUCTURES  AND  DETAILS 

Cranes  and  hoists,  including  related  ma¬ 
chinery  and  appurtenances. 

Drainage  and  sewerage. 

Fences. 

Grading  and  preparing  grounds  for  TOFC/ 

COFC  terminals. 

O faces,  TOFC/COFC  terminal. 

Lighting  system. 

Platforms,  ramps  and  appurtenances. 

Power  distribution  systems. 

Sidewalks,  pavements  and  driveways  on 

terminal  grounds. 

Terminal  trucks  and  tractors 

Note:  “Trailers",  as  used  in  the  text  and 
elsewhere  in  this  system  of  accounts  unless 
otherwise  indicated  in  the  context,  means 
trailer  bodies  used  in  TOFC/COFC  service 
which  are  permanently  mounted  on  running 
gear.  “Containers"  means  trailer  bodies  used 
in  TOFC/COFC  service  which  are  not  per¬ 
manently  mounted  on  wheels  or  chassis,  but 
are  separated  irom  such  running  gear  before 
being  loaded  on  flat  cars. 

Item  No.  2.  Account  37  Roadway  Ma¬ 
chines.  The  text  of  this  account  is 
amended  by  adding  the  following  sen¬ 
tence:  “•  *  *  This  account  shall  also 
include  the  cost  of  on  and/or  off¬ 
track  automotive  vehicles,  permanently 
equipped  with  special-purpose  machinery 
such  as  hydraulic  cranes,  derricks,  ditch¬ 
ing  apparatus,  pile-driving  equipment, 
and  similar  machines  listed  below,  and 
used  exclusively  in  maintenance  of  way 
and  structures.” 

•  *  •  *  • 

Item  No.  3.  Account  51  Steam  Loco¬ 
motives.  This  account  is  deleted. 

Item  No.  4.  Account  52  Other  Loco¬ 
motives.  The  title  and  text  of  this 
account  are  revised  to  read  as  follows: 

52  Locomotives. 

(a)  This  account  shall  include  the 
cost  of  locomotives  and  tenders  pur¬ 
chased  or  built  by  the  carrier,  and  of 
appurtenances,  furniture,  and  fixtures 
necessary  to  equip  them  for  service,  in¬ 
cluding  the  cost  of  inspection,  setting  up, 
and  trying  out  after  receipt  from 
builders,  and  transportation  charges  to 
the  carrier’s  line. 

(b)  Records  shall  be  maintained  to 
reflect  separately  the  investment  cost  of 
locomotives  on  the  basis  of  their  initial 
identification  for  depreciation  purposes; 


Air  brake  equipment 
and  hose. 

Arm  rests. 

Awnings. 

Brake  fixtures. 

Cab  cushions. 

Cab  lamps. 

Clocks. 

Coal  boards. 
Fire-extinguishing 
apparatus. 

Gongs. 

Headlamps. 

Metallic  packing. 


Pneumatic  sanding 
equipment. 

Radio  equipment, 
permanently  at¬ 
tached. 

Seat  boxes. 

Signal  lamps. 

Speed  recorders 

Steam-gauge  lamps 

Steam-heat  equip¬ 
ment  and  hose. 

Storm  doors. 

Tool  boxes. 

Train-signal  equip¬ 
ment  and  hose. 


Note:  Cars  with  motor  equipment  are  not 
to  be  classed  as  locomotives. 

Item  No.  5.  The  system  of  accounts 
following  the  text  of  account  54,  “Pas¬ 
senger-train  cars”,  is  amended  by  adding 
the  following  account  number,  title,  and 
text: 

55  Highway  Revenue  Fqui|tni<-nt. 

(a)  Tliis  account  shall  include  the 
cost  of  highway  vehicles  used  in  rev¬ 
enue  transportation  service,  including 
pickup  and  delivery  service,  substitute 
line-haul  service,  and  TOFC/COFC  serv¬ 
ice;  also  the  cost  of  appurtenances  (such 
as  radio  communication  equipment)  nec¬ 
essary  to  equip  them  for  service,  and 
the  inspection  and  transportation  costs 
and  charges  required  for  delivery  of  the 
vehicles  into  the  carrier’s  revenue 
service. 

(b)  Records  shall  be  maintained  to 
identify  the  carrier’s  investment  in  the 
following  items: 


LIST  OF  HIGHWAY  REVENUE  EQUIPMENT 


Bogles. 

Buses. 

Chassis. 

Containers. 


Semi-trailers 

Tractors. 

Trailers 

Trucks. 


(c)  The  cost  of  trucks  and  tractors, 
which  are  used  exclusively  at  TOFC/ 
COFC  terminals  for  loading  and  unload¬ 
ing  trailers  and  containers  on  and  from 
flat  cars  shall  be  charged  to  account  25, 
“TOFC/COFC  terminals”. 

Item  No.  6.  Account  58  Miscellaneous 
Equipment.  The  text  of  this  account  is 
revised  to  read  as  follows: 

58  Miscellaneous  Equipment. 

(a)  This  account  shall  include  the  cost 
of  automobiles,  trucks  and  other  high¬ 
way  equipment  not  used  in  revenue  trans¬ 
portation  service  and  not  provided  for 
elsewhere;  the  cost  of  airplanes:  the  cost 
of  appurtenances  (such  as  radio  com¬ 
munication  equipment)  necessary  to 
equip  them  for  service;  and  the  inspec¬ 
tion  and  transportation  costs  and 
charges  required  for  delivery  of  the  ve¬ 
hicles  to  the  carrier. 

(b)  The  cost  of  on  and/or  off-track 
automotive  vehicles,  which  are  perma¬ 
nently  equipped  with  special-purpose 
machinery  and  used  exclusively  in  main¬ 
tenance  of  way  and  structures,  shall  be 
charged  to  account  37,  “Roadway 
machines” 


No. 
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III.  TEXTS  OF  REVENUE  ACCOUNTS  AMENDED 

Item  No.  1.  Account  101  Freight.  The 
text  of  this  account  is  amended  by  sup¬ 
plementing  the  lists  of  items  to  be  cred¬ 
ited  and  charged,  following  paragraph 
(c),  and  revising  “Note  G”  as  follows: 

ITEMS  TO  BE  CREDITED 

*  *  *  *  • 

(j)  Revenue  from  transportation  of  trail¬ 
ers  and  containers  on  flat  cars  in  TOFC/ 
COFC  service  upon  the  basis  of  all -rail  line- 
haul  freight  tariff  rates  and  under  arrange¬ 
ments  for  motor  carrier-railroad  joint  haul, 
and  from  the  loading  and  unloading  of  trail¬ 
ers  and  containers  on  and  from  flat  cars  upon 
the  basis  of  tariff  rates  and  under  arrange¬ 
ments  for  motor  carrier-railroad  joint  haul. 

•  *  *  *  * 

ITEMS  TO  BE  CHARGED 

(1)  Amounts  paid  to  motor  truck  com¬ 
panies  for  hauling  trailers  and  containers 
to  and  from  TOFC/COFC  terminals,  and 
allowances  to  shippers  who  perform  such 
service  on  the  basis  of  tariff  rates. 

•  •  •  *  • 

Note  G:  This  account  shall  be  maintained 
so  as  to  show  separately  payments  and  allow¬ 
ances  for  (a)  terminal  collection  and  delivery 
services  when  performed  in  connection  with 
line-haul  transportation  of  freight  on  the 
basis  of  freight  tariff  rates,  further  separated 
between  (1)  TOFC/COFC  service,  and  (2) 
all  other  freight  service;  also  (b)  payments 
for  switching  services  when  performed  in 
connection  with  line-haul  transportation  of 
freight  on  the  basis  of  switching  tariffs  and 
allowances  out  of  freight  rates,  including  the 
switching  of  empty  cars  in  connection  with  a 
revenue  movement,  and  (c)  payments  on 
basis  of  tariff  rates  for  loading  and  unloading 
livestock. 

Item  No.  2.  Account  137  Demurrage. 
The  text  of  this  account  is  amended  by 
adding  the  following  sentence  and 
“Note”: 

137  Demurrage. 

*  *  *  This  account  shall  also  include 
the  revenue  from  the  detention  of  trailers 
and  containers  used  in  TOFC/COFC 
service,  incident  to  loading  and  un¬ 
loading,  upon  the  basis  of  tariff 
rates. 

Note:  This  account  shall  be  maintained 
so  as  to  reflect  separately  (1)  revenue  from 
detention  of  cars,  and  (2)  revenue  from  de¬ 
tention  of  trailers  and  containers  used  in 
TOFC/COFC  service. 

IV.  TEXTS  OF  MAINTENANCE  OF  WAY  AND 
STRUCTURES  ACCOUNTS  ADDED  AND  AMENDED 

Item  No.  1.  Account  202  Roadway 
Maintenance.  The  text  of  this  account  is 
amended  by  revising  “Note  B”  as  follows: 
***** 

Note  B.  Loading  ashes  at  engineyard 
tracks  shall  be  charged  to  the  expense 
accounts  for  servicing  locomotives. 

***** 

Item  No.  2.  Account  218  Ballast.  The 
text  of  this  account  is  amended  by  re¬ 
vising  the  first  sentence  of  “Note  A”  as 
follows: 

***** 

Note  A:  The  cost  of  loading  cinders  at  ash 
pits  shall  be  charged  to  account  388,  “Serv¬ 
icing  yard  locomotives”,  or  account  400, 
“Servicing  train  locomotives”,  as  appro¬ 
priate.  *  *  * 


Item  No.  3.  The  system  of  accounts 
following  the  text  of  account  243,  “Coal 
and  ore  wharves”,  is  amended  by  adding 
the  following  account  number,  title  and 
text: 

244  TOFC/COFC  Terminals. 

(a)  This  account  shall  include  the  cost 
of  repairing  TOFC/COFC  terminal 
structures,  fixtures,  machinery  and 
appurtenances. 

(b)  A  list  of  TOFC/COFC  terminal 
structures  and  appurtenances  appears  in 
property  account  25,  “TOFC/COFC 
terminals.” 

V.  TEXT  OF  MAINTENANCE  OF  EQUIPMENT 
ACCOUNTS  ADDED,  AMENDED,  DELETED, 
AND  REVISED 

Item  No.  1.  Account  308  Steam  Loco¬ 
motives;  Repairs.  This  account  is 
deleted. 

Item  No.  2.  Account  311  Other  Loco¬ 
motives;  Repairs.  The  title  and  text  of 
this  account  are  revised  to  read  as 
follows: 

311  Locomotives ;  Repairs. 

(a)  This  account  shall  include  the 
cost  of  repairing  transportation  service 
locomotives  and  tenders,  including  ap¬ 
purtenances;  the  cost  of  inspecting  and 
lubricating  locomotives;  also  the  cost  of 
small  hand  tools,  materials,  lubricants 
and  supplies  used  in  repairs  and  other 
related  expense  items.  This  account  shall 
also  include  the  cost  of  work  train  service 
for  the  transportation  of  locomotives 
without  power  to  shops  for  repairs,  in¬ 
cluding  the  pay  and  expenses  of  care¬ 
takers,  and  the  pay  and  expenses  of  care¬ 
takers  of  locomotives  without  power 
which  are  hauled  in  transportation  serv¬ 
ice  trains  to  shops  for  repairs;  also 
notarial  fees  in  connection  with  reports 
on  conditions  of  locomotives. 

( b )  A  list  of  locomotive  appurtenances 
appears  in  property  account  52,  “Loco¬ 
motives”. 

Note  A:  The  ccet  of  repairing  locomotives 
and  tenders  of  foreign  lines,  waybilled  as 
freight  and  damaged  in  transit,  shall  be 
charged  to  acount  418,  "Loss  and  damage; 
Freight”;  and  the  cost  of  repairing  loco¬ 
motives  and  tenders  of  foreign  lines  having 
trackage  rights  over  the  carrier’s  line,  dam¬ 
aged  by  collision,  wreck,  or  other  cause  for 
which  the  carrier  is  liable,  shall  be  charged 
to  account  416,  “Damage  to  property”. 

Note  B:  The  cost  of  running  locomotives 
under  power  to  shops  for  repairs  in  connec¬ 
tion  with  transportation  service  shall  be  in¬ 
cluded  in  the  cost  of  the  service  in  connection 
with  which  the  movement  occurs. 

Note  C:  The  cost  of  repairing  locomotives 
used  solely  in  work  service  in  connection 
with  operations  shall  be  included  in  account 
326,  “Work  equipment;  Repairs”.  The  cost  of 
repairing  locomotives  on  account  of  construc¬ 
tion  work  shall  be  included  in  the  cost  of 
the  work. 

Item  No.  3.  Account  314  Freight-train 
Cars;  Repairs.  The  text  of  this  account  is 
amended  by  revising  the  first  sentence  of 
paragraph  (a)  and  adding  paragraph  (c) 
and  “Note  C”  as*follows: 

314  Freight-Train  Cars;  Repairs. 

(a)  This  account  shall  include  the  cost 
of  repairing  freight-train  cars  and  ap¬ 
purtenances,  and  the  cost  of  repairing 


motor  equipment  affixed  to  freight-train 
cars  engaged  in  transportation  service; 
the  cost  of  car  inspection,  such  as  check¬ 
ing  for  mechanical  defects  and  making 
repairs,  and  inspecting,  repacking  and 
oiling  car  journal  boxes  and  air  brake 
equipment;  also  the  cost  of  small  hand 
tools,  materials,  lubricants  and  supplies 
used  in  repairs,  and  other  related  ex¬ 
pense  items.  *  *  * 

*  *  *  •  * 

(c)  This  account  shall  be  maintained 
so  as  to  reflect  separately  (1)  cost  of  car 
inspection,  and  (2)  other  freight-train 
car  repair  costs. 

***** 

Note  C:  “Waybilled  as  freight”  refers  to 
equipment  for  which  a  tariff  charge  is  made 
independent  of  any  load. 

Item  No.  4.  Account  317  Passenger- 
train  Cars;  Repairs.  The  text  of  this  ac¬ 
count  is  amended  by  revising  paragraph 
(a)  and  adding  paragraph  (c)  and  “Note 
C”  as  follows: 

317  Passenger-Train  Cars;  Repairs. 

(a)  This  account  shall  include  the  cost 
of  repairing  passenger-train  cars  and 
appurtenances  and  the  cost  of  repairing 
motor  equipment  affixed  to  passenger- 
train  cars  used  in  transportation  serv¬ 
ice;  the  net  loss  sustained  on  account  of 
the  destruction  of  foreign  passenger- 
train  cars  in  the  carrier’s  transportation 
service;  amounts  paid  to  others  for  re¬ 
pairs  of  passenger-train  cars  for  which 
the  carrier  is  liable;  the  cost  of  car  in¬ 
spection,  such  as  checking  for  mechanical 
defects  and  making  repairs,  and  inspect¬ 
ing,  repacking  and  oiling  car  journal 
boxes  and  air  brake  equipment;  also 
the  cost  of  small  hand  tools,  materials, 
lubricants  and  supplies  used  in  repairs, 
and  other  related  expense  items. 

*  *  *  *  * 

(c)  This  acount  shall  be  maintained 
so  as  to  reflect  separately  (1)  cost  of  car 
inspection,  and  (2)  other  passenger-train 
car  repair  costs. 

***** 

Note  C:  “Waybilled  as  freight”  refers  to 
equipment  for  which  a  tariff  charge  is  made 
independent  of  any  load. 

Item  No.  5.  The  system  of  acounts  fol¬ 
lowing  the  text  of  account  317,  “Passen¬ 
ger-train  cars;  Repairs”,  1s  amended  by 
adding  the  following  account  number, 
title  and  text: 

318  Highway  Revenue  Equipment; 

Repairs. 

(a)  This  account  shall  include  the  cost 
of  repairing  highway  revenue  equipment 
and  appurtenances;  the  cost  of  related 
towing  and  wrecker  services;  also  the 
cost  of  small  hand  tools,  materials,  lubri¬ 
cants,  and  supplies  used  in  repairs,  and 
other  related  expense  items.  This  ac¬ 
count  shall  also  include  the  net  loss  sus¬ 
tained  on  account  of  the  destruction  of 
foreign  highway  revenue  equipment  in 
the  carrier’s  transportation  service,  and 
payments  to  others  for  repairs  of  high¬ 
way  revenue  equipment  for  which  the 
carrier  is  liable. 

(b)  A  list  of  highway  revenue  equip¬ 
ment  appears  in  property  account  55, 
“Highway  revenue  equipment”. 
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Note:  A:  The  cost  of  repairing  highway 
revenue  equipment  of  foreign  lines,  waybilled 
as  freight  and  damaged  in  transit,  shall  be 
charged  to  account  418,  “Loss  and  damage; 
Freight”;  and  the  cost  of  repairing  highway 
revenue  equipment  of  foreign  lines  having 
trackage  rights  over  the  carrier's  line,  when 
damaged  by  collision,  wreck  or  other  cause 
for  which  the  carrier  is  liable,  shall  be  charged 
to  account  416,  “Damage  to  property”. 

Note  B;  “Waybilled  as  freight”  refers  to 
equipment  for  which  a  tariff  charge  is  made 
independent  of  any  load. 

Item,  No.  6.  Account  328  Miscellaneous 
Equipment;  Repairs.  The  text  of  this 
account  is  revised  to  read  as  follows: 

328  Miscellaneous  Equipment;  Repairs. 

This  account  shall  include  the  cost  of 
repairing  miscellaneous  equipment  and 
appurtenances  (see  account  58,  ‘‘Miscel¬ 
laneous  equipment”) ;  the  cost  of  related 
towing  and  wrecker  services;  also  the 
cost  of  small  hand  tools,  materials,  lubri¬ 
cants  and  supplies  used  in  repairs,  and 
other  related  expense  items. 

Item  No.  7.  Account  331  Equipment; 
Depreciation.  The  text  of  this  account  is 
revised  to  read  as  follows : 

331  Equipment;  Depreciation. 

This  account  shall  include  the  amount 
of  depreciation  charges  applicable  to  the 
accounting  period  for  all  classes  of 
equipment  the  ledger  value  of  which  is 
includible  in  accounts  52  through  58. 

VI.  TEXTS  OF  TRANSPORTATION  EXPENSE 
ACCOUNTS  AMENDED  AND  DELETED 

Item  No.  1.  The  following  accounts  are 
deleted: 

385  Water  for  yard  locomotives. 

386  Lubricants  for  yard  locomotives. 

387  Other  supplies  for  yard  locomotives. 

Item  No.  2.  Account  388  Enginehouse 
Expenses;  Yard.  The  title  and  text  of  this 
account  are  revised  as  follows: 

388  Servicing  Yard  Locomotives. 

This  account  shall  include  the  expense 
of  preparing  locomotives  for  switching 
service  in  yards  where  regular  switching 
service  is  maintained  and  in  terminal 
switching  and  transfer  service,  including 
a  proportion  of  such  expenses  as  are  com¬ 
mon  to  train,  yard  switching  and  work 
service. 

(a)  Employees.  The  pay  of  engine- 
house  and  other  employees  engaged  in 
wiping,  cleaning,  watching  and  dispatch¬ 
ing  locomotives;  keeping  and  preparing 
fires,  dumping  ashes  and  washing  boil¬ 
ers:  cleaning  fireboxes,  smokestacks,  air 
brake  equipment,  ash  and  cinder  pits; 
watering  locomotives;  checking  locomo¬ 
tive  tool  equipment;  operating  turntables 
and  drying  sand:  calling  enginemen,  and 
moving  locomotives  around  engine  yards 
when  operated  by  hostlers;  also  a  pro¬ 
portion  of  the  pay  of  enginehouse  fore¬ 
men  and  their  clerks  and  other  related 
supervisory  costs. 

(b)  Miscellaneous  expenses.  The  cost 
of  supplies  and  sundry  expenses  on  ac¬ 
count  of  preparing  locomotives. 

ITEMS  OF  MISCELLANEOUS  EXPENSES 
Compounds  for  cleaning  and  polishing. 
Enginehouse  cupboards. 

Heating  enginehouses,  including  offices. 
Lanterns  used  by  enginehouse  men. 

Lighting  enginehouses,  including  offices. 
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Lubricating  oil  for  enginehouse,  ash  pit, 
transfer  table  and  turntable  machinery. 
Power  for  operation  of  turntables  and  trans¬ 
fer  tables. 

Rent  of  roundhouse  stalls. 

Sand,  and  materials  and  supplies  for  drying 
sand,  for  locomotives. 

Signal  lights  on  transfer  tables  and  turn¬ 
tables. 

Waste. 

Water  for  locomotives,  cinder  pits  and  wash¬ 
ing  boilers. 

Note  A:  Enginehouse  expenses  of  locomo¬ 
tives  in  work  service  shall  be  included  in  the 
cost  of  the  work  to  which  the  service 
pertains. 

Note  B :  The  pay  of  mechanics  and  laborers 
engaged  in  locomotive  repair  work  in  engine-.- 
houses  shall  be  charged  to  the  appropriate 
maintenance  account  for  locomotives. 

Note  C:  Where  the  quantity  of  sand  used 
on  locomotives  engaged  in  yard  service  is 
relatively  small  as  compared  with  the  quan¬ 
tity  used  by  locomotives  engaged  in  train 
service,  the  entire  cost  of  such  material  shall 
be  included  in  account  400,  “Servicing  train 
locomotives”.  Where  the  quantity  used  in 
yard  service  is  relatively  large,  the  entire 
cost  shall  be  included  in  this  account. 

Note  D:  The  cost  of  supplies  consumed  by 
locomotives  engaged  in  more  than  one  class 
of  service  shall  be  apportioned  upon  the  basis 
of  service  rendered.  The  entire  cost  of  sup¬ 
plies  consumed  by  train  locomotives  in  train 
switching  service  shall  be  Included  in  ac¬ 
count  400,  “Servicing  train  locomotives”. 
The  cost  of  supplies  consumed  by  locomo¬ 
tives  in  work  service  shall  be  included  in  the 
cost  of  the  work  to  which  the  service  pertains. 

Item  No.  3.  The  following  accounts  are 
deleted: 

397  Water  for  train  locomotives. 

398  Lubricants  for  train  locomotives. 

399  Other  supplies  for  train  locomotives. 

Item  No.  4.  Account  400  Enginehouse 
Expenses;  Train.  The  title  and  text  of 
this  account  are  revised  as  follows : 

400  Servicing  Train  Locomotives. 

This  account  shall  include  the  expense 
of  preparing  locomotives  for  transpor¬ 
tation  train  service,  including  a  propor¬ 
tion  of  such  expenses  as  are  common  to 
train,  yard  switching  and  work  service. 

(a)  Employees.  The  pay  of  engine- 
house  and  other  employees  engaged  in 
wiping,  cleaning,  watching,  and  dis¬ 
patching  locomotives;  keeping  and  pre¬ 
paring  fires,  dumping  ashes  and  wash¬ 
ing  boilers;  cleaning  fireboxes,  smoke¬ 
stacks,  air  brake  equipment,  ash  and 
cinder  pits;  watering  locomotives;  oper¬ 
ating  turntables  and  drying  sand;  calling 
enginemen,  and  moving  locomotives 
around  engine  yards  when  operated  by 
hostlers;  also  a  proportion  of  the  pay 
of  enginehouse  foremen  and  their  clerks 
and  other  related  supervisory  costs. 

(b)  Miscellaneous  expenses.  The  cost 
of  supplies  and  sundry  expenses  on  ac¬ 
count  of  preparing  locomotives. 

ITEMS  OF  MISCELLANEOUS  EXPENSES 

Compounds  for  cleaning  and  polishing. 
Enginehouse  cupboards. 

Heating  enginehouses,  including  offices. 
Lanterns  used  by  enginehouse  men. 

Lighting  enginehouses,  including  offices. 
Lubricating  oil  for  enginehouse,  ash  pit, 
transfer  table  and  turntable  machinery. 
Power  for  operation  of  turntables  and  trans¬ 
fer  tables. 

Rent  of  roundhouse  stalls. 

Sand,  and  materials  and  supplies  for  drying 
sand,  for  locomotives. 

Signal  lights  on  transfer  tables  and  turn¬ 
tables. 
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waste. 

Water  for  locomotives,  cinder  pits  and  wash¬ 
ing  boilers. 

Note  A:  Enginehouse  expenses  of  locomo¬ 
tives  in  work  service  shall  be  included  in  the 
cost  of  the  work  to  which  the  service  pertains. 

Note  B :  The  pay  of  mechanics  and  laborers 
engaged  in  locomotive  repair  work  in  engine- 
houses  shall  be  charged  to  the  appropriate 
maintenance  account  for  locomotives. 

Note  C :  When  the  quantity  of  sand  used  on 
locomotives  engaged  in  train  service  is  rela¬ 
tively  small  as  compared  with  the  quantity 
used  on  locomotives  engaged  in  yard  service, 
the  entire  cost  of  such  material  shall  be  in¬ 
cluded  in  account  388,  “Servicing  yard  loco¬ 
motives”.  Where  the  quantity  used  in  train 
service  is  relatively  large,  the  entire  cost 
shall  be  included  in  this  account. 

Note  D:  The  cost  of  supplies  consumed 
by  locomotives  engaged  in  more  than  one 
class  of  service  shall  be  apportioned  on  the 
basis  of  service  rendered.  The  entire  cost  of 
supplies  consumed  by  yard  locomotives  in 
yard  switching  service  and  in  terminal 
switching  and  transfer  service  shall  be  in¬ 
cluded  in  account  388,  “Servicing  yard 
locomotives”.  The  cost  of  supplies  consumed 
by  locomotives  in  work  service  shall  be  in¬ 
cluded  in  the  cost  of  the  work  to  which  the 
service  pertains. 

Item  No.  5.  Account  402  Train  Supplies 
and  Expenses.  The  text  of  this  account 
is  amended  by  revising  paragraph  (d)  as 
follows: 

402  Train  Supplies  and  Expenses. 
***** 

(d)  Inspecting  cars.  The  cost  of  in¬ 
specting  cars  in  transportation  train 
service  such  as  coupling  air  hoses,  testing 
air  or  bleeding  train  line,  checking  and 
carding  cars  for  commodity  loading, 
coopering,  cleaning,  etc.,  inspecting  and 
adjusting  lading,  closing  side  doors  and 
checking  for  right-of-way  clearance. 
***** 

Item  No.  6.  Account  418  Loss  and  Dam¬ 
age;  Freight.  The  text  of  this  account  is 
amended  by  revising  paragraph  (a)  as 
follows : 

418  Loss  and  Damage;  Freight. 

(a)  This  account  shall  include  pay¬ 
ments  and  expenses  on  account  of  loss, 
destruction,  damage,  or  delays  to  revenue 
freight  shipments,  including  locomotives, 
cars  and  highway  revenue  equipment 
transported  as  freight,  express  matter, 
milk  shipments,  and  livestock,  and  ex¬ 
penses  incurred  on  account  of  such  pay¬ 
ments:  also  expenses  on  account  of  loss, 
destruction  or  damage  to  shipments  of 
company  material. 

***** 

Item  No.  7.  The  system  of  accounts  fol¬ 
lowing  the  text  of  account  420,  “Injuries 
to  persons”,  is  amended  by  adding  the 
following  account  numbers,  titles  and 
texts: 

42 1  TOFC/COFC  Terminals. 

This  account  shall  include  the  cost  of 
operating  TOFC/COFC  terminals  in  con¬ 
nection  with  the  transportation  of 
trailers  and  containers  on  flat  cars. 

(a)  Employees.  The  pay  of  tractor 
drivers,  crane  operators  and  other  em¬ 
ployees,  or  compensation  to  others,  en¬ 
gaged  in  loading  or  unloading  trailers 
and  containers  on  and  from  flat  cars; 
and  the  pay  of  other  employees  engaged 
in  operating  TOFC/COFC  terminals. 

(b)  Terminal  expenses.  The  cost  of 
heating  and  lighting  TOFC/COFC  ter- 
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minals;  building,  equipment  and  other 
rentals;  fuel,  supplies  and  other  related 
expense  items. 

422  Other  Highway  Transportation 
Expenses. 

This  account  shall  include  all  expenses 
in  connection  with  highway  revenue 
transportation  not  properly  chargeable 
to  other  transportation  accounts. 

ITEMS  OF  EXPENSE 

Pay  of  drivers,  fuel,  supplies  and  other  direct 
expenses  of  operating  highway  revenue 
equipment. 

Pay  of  employees  engaged  in  loading  and 
unloading  freight  on  and  from  trailers  and 
containers  used  in  TOFC/COFC  service  at 
shippers’  or  consignees’  premises. 

Washing  and  cleaning  highway  revenue 
equipment. 

VII.  TEXTS  OF  INCOME  ACCOUNTS 
AMENDED 

Item.  No.  1.  Account  503  Hire  of  Freight 
Cars;  Credit  Balance.  This  account  is 
amended  by  revising  the  title,  text  and 
“Note  A”  and  adding  “Note  D”  as 
follows; 

503  Hire  of  Freight  Cars  and  Highway 
Revenue  Freight  Equipment;  Credit 
Balance. 

(a)  This  account  shall  include,  ex¬ 
cept  as  provided  in  the  texts  of  accounts 
509,  “Income  from  lease  of  road  and 
equipment”,  and  542,  “Rent  for  leased 
roads  and  equipment”,  the  net  credit 
balance  of  (1)  amounts  receivable  ac¬ 
crued  for  the  use  of  the  accounting  com¬ 
pany’s  freight  cars  leased  or  inter¬ 
changed,  and  highway  revenue  freight 
equipment,  over  (2)  amounts  payable 
accrued  for  the  use  of  the  freight  cars 
of  others  leased  or  interchanged,  and 
highway  revenue  freight  equipment  of 
others. 

(b)  This  account  shall  be  maintained 
so  as  to  reflect  separately  the  net  credit 
balance  applicable  to  (1)  rent  from 
freight- train  cars,  and  (2)  rent  from 
highway  revenue  freight  equipment. 

Note  A:  If  the  net  balance  Is  a  debit.  It 
shall  be  Included  In  account  536,  “Hire  of 
freight  cars  and  highway  revenue  freight 
equipment;  Debit  balance”. 

•  •  •  •  • 

Note  D:  Rent  from  the  use  of  highway 
equipment  recorded  In  account  58,  “Mis¬ 
cellaneous  equipment”,  shall  be  Included  In 
account  610,  “Miscellaneous  rent  Income”. 

Item  No.  2.  Account  536  Hire  of  Freight 
Cars;  Debit  Balance.  This  account  Is 
amended  by  revising  the  title,  text  and 
“Note  A”  and  adding  “Note  E”  as  follows; 

536  Hire  of  Freight  Cars  and  Highway 
Revenue  Freight  Equipment;  Dehit 
Balance. 

(a)  This  account  shall  include,  except 
as  provided  in  the  classification  for  in¬ 
vestment  in  road  and  equipment  and  in 
the  texts  of  accounts  509,  “Income  from 
lease  of  road  and  equipment”,  and  542, 
“Rent  for  leased  roads  and  equipment”, 
the  net  debit  balance  of  (1)  amounts 
receivable  accrued  for  the  use  of  the  ac¬ 
counting  company’s  freight  cars  leased 
or  interchanged,  and  highway  revenue 
freight  equipment,  under  (2)  amounts 
payable  accrued  for  the  use  of  the 
freight  cars  of  others  leased  or  inter¬ 
changed,  and  highway  revenue  freight 
equipment  of  others. 
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(b)  This  account  shall  be  maintained 
so  as  to  reflect  separately  the  net  debit 
balance  applicable  to  (1)  rent  for  freight- 
train  cars,  and  (2)  rent  for  highway 
revenue  freight  equipment. 

Note  A:  If  the  net  balance  Is  a  credit,  it 
shall  be  Included  in  account  503,  “Hire  of 
freight  cars  and  highway  revenue  freight 
equipment;  Credit  balance”. 

•  • .  •  •  • 

Note  E :  Rent  paid  for  highway  equipment 
not  used  in  revenue  transportation  service 
and  not  provided  for  elsewhere  shall  be 
charged  to  account  543,  “Miscellaneous 
rents”.  Rent  paid  for  highway  equipment 
used  in  construction  work  shall  be  Included 
in  the  cost  of  the  work. 

VIII.  FORM  OF  INCOME  STATEMENT  AMENDED 

“599  Form  of  Income  Statement”  is 
amended  as  follows: 

Item  No.  1.  Line  item  “503  Hire  of 
freight  cars — Credit  balance”  is  changed 
to;  ' 

503  Hire  of  freight  cars  and  highway  rev¬ 
enue  freight  equipment — Credit 
balance. 

Item  No.  2.  Line  item  “536  Hire  of 
freight  cars — Debit  balance”  is  changed 
to: 

536  Hire  of  freight  cars  and  highway  reve¬ 
nue  freight  equipment — Debit  bal¬ 
ance. 

IX.  MISCELLANEOUS  AMENDMENTS 

Item  No.  1.  The  list  of  “Property 
Accounts”  is  amended  as  follows; 

(a)  Directly  below  “24  Coal  and  ore 
wharves”  add: 

25  TOFC/COFC  terminals. 

(b)  Line  item  “51  Steam  locomotives” 
is  deleted. 

(c)  Line  item  “52  Other  locomotives” 
is  changed  to: 

52  Locomotives. 

(d)  Directly  below  “54  Passenger- 
train  cars”  add: 

55  Highway  revenue  equipment. 

Item  No.  2.  The  list  of  “Railway  Oper¬ 
ating  Expense  Accounts”  is  amended  as 
follows: 

(a)  Directly  below  “243  Coal  and  ore 
wharves”  add: 

244  TOFC/COFC  terminals. 

(b)  Line  item  “311  Other  Locomo¬ 
tives;  repairs”  is  changed  to: 

311  Locomotives;  repairs. 

(c)  Directly  below  “317  Passenger- 
train  cars;  repairs”  add: 

318  Highway  revenue  equipment;  repairs. 

(d)  Line  item  “388  Enginehouse  ex¬ 
penses;  yard”  is  changed  to: 

388  Servicing  yard  locomotives. 

(e)  Line  item  “400  Enginehouse  ex¬ 
penses;  train”  is  changed  to: 

400  Servicing  train  locomotives. 

(f)  The  following  line  items  are  added 
directly  below  “420  Injuries  to  persons”: 

421  TOFC/COFC  terminals. 

422  Other  highway  transportation  expenses. 

(g)  The  following  line  items  are 
deleted : 

308  Steam  locomotives;  repairs. 

385  Water  for  yard  locomotives. 

386  Lubricants  for  yard  locomotives. 

387  Other  supplies  for  yard  locomotives. 
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397  Water  for  train  locomotives. 

398  Lubricants  for  train  locomotives. 

399  Other  supplies  for  train  locomotives. 

Item  No.  3.  The  list  of  “Income  Ac¬ 
counts”  is  amended  by  revising  the 
following  line  items: 

(a)  “503  Hire  of  freight  cars;  credit 
balance”  is  changed  to: 

503  Hire  of  freight  cars  and  highway  rev¬ 
enue  freight  equipment;  credit 
balance. 

<b)  “536  Hire  of  freight  cars;  debit 
balance”  is  changed  to: 

536  Hire  of  freight  cars  and  highway  rev¬ 
enue  freight  equipment;  debit 
balance. 

Item  No.  4.  480  Accounts  for  Small 
Carriers,  Class  II.  The  “Condensed  Clas¬ 
sification  of  Operating  Expenses”  is 
amended  as  follows: 

(a)  The  listing  “Accounts  for  Small 
Carriers — Class  II”  is  revised  as  follows: 

(1)  Line  item  “2226  Car  repairs”  is 
changed  to: 

9226  Car  and  highway  revenue  equipment 
repairs. 

(2)  Line  item  “2255  Other  rail  trans¬ 
portation  expenses”  is  changed  to: 

2255  Other  rail  and  highway  transportation 

expenses. 

(b)  The  listing  “Accounts  for  Large 
Carriers — Class  I”  is  amended  as 
follows: 

(1)  Directly  below  “243  Coal  and  ore 
wharves”  add  the  following  (includible 
in  the  account  grouping  “2203.  Main¬ 
taining  structures”.) : 

244  TOFC/COFC  terminals. 

(2)  Line  item  “311  Other  locomotives — 
Repairs”  is  changed  to: 

311  Locomotives — Repairs. 

(3)  Directly  below  “317  Passenger- 
train  cars — Repairs”  add  the  following 
(includible  in  the  account  grouping 
“2226.  Car  and  highway  revenue  equip¬ 
ment  repairs”.) : 

318  Highway  revenue  equipment — Repairs. 

(4)  Line  item  “388  Enginehouse  ex¬ 
penses — Yard”  is  changed  to: 

388  Servicing  yard  locomotives. 

(5)  Line  item  “400  Enginehouse  ex¬ 
penses — Train”  is  changed  to: 

400  Servicing  train  locomotives. 

(6)  Directly  below  “376  Station  sup¬ 
plies  and  expenses”  add  the  following 
(includible  in  account  grouping  “2242. 
Station  service”.) : 

421  TOFC/COFC  terminals. 

(7)  Directly  below  “411  Other  ex¬ 
penses”  add  the  following  (includible  in 
account  grouping  “2255.  Other  rail  and 
highway  transportation  expenses”.) : 

422  Other  highway  transportation  expenses. 

(8)  The  following  line  items  are 
deleted: 

308  Steam  locomotives — Repairs. 

385  Water  for  yard  locomotives. 

386  Lubricants  for  yard  locomotives. 

387  Other  supplies  for  yard  locomotives. 

397  Water  for  train  locomotives. 

398  Lubricant*  for  train  locomotives. 

399  Other  supplies  for  train  locomotives. 

[F.R.  Doc.  71-77;  Filed,  Jan.  4,  1971; 

8:49  am.] 
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FEDERAL  POWER  COMMISSION 

[18  CFR  Part  154  1 

[Docket  No.  AR61-2,  etc.] 

AREA  RATE  PROCEEDINGS 
(SOUTHERN  LOUISIANA  AREA) 

Order  Reopening  and  Consolidating 
Area  Rate  Proceedings  and  Estab¬ 
lishing  Procedures 

December  24,  1970. 

On  September  25,  1968,  and  March  20, 

1969,  respectively,  the  Commission  is¬ 
sued  in  Docket  No.  AR61-2  et  al.  Opin¬ 
ions  Nos.  546  (40  FPC  530)  and  546-A  (41 
FPC  301)  setting  just  and  reasonable 
rates  for  jurisdictional  sales  of  natural 
gas  in  southern  Louisiana.  Those  orders 
were  appealed  to  the  U.S.  Court  of  Ap¬ 
peals  for  the  Fifth  Circuit,  which 
handed  down  its  decision  on  March  19, 

1970.  The  court  affirmed  but  stated: 
“The  mandate  of  this  court  should  not, 
however,  be  interpreted  to  interfere  with 
Commission  action  that  would  change 
the  rates  we  have  approved  here.” 
Austral  Oil  Co.  v.  F.P.C.,  428  F.  2d  407, 
444-5  (CA5  1970)  (hereinafter  Austral). 
This  statement  of  the  Commission’s  con¬ 
tinuing  jurisdiction  over  the  AR61-2  et 
al.  rates  was  reaffirmed  by  the  Fifth 
Circuit  in  its  decision  on  petition  for  re¬ 
hearing  issued  June  16,  1970.  The  court 
there  stated:  “We  wish  to  make  crystal 
clear  the  authority  of  the  Commission 
in  this  case  to  reopen  any  part  of  its 
order  that  circumstances  require  be  re¬ 
opened.  *  *  *  The  Commission  can 
make  retrospective  as  well  as  prospective 
adjustments  in  this  case  if  it  finds  that 
it  is  in  the  public  interest  to  do  so.” 

(Austral  Oil  Co.  v.  F.P.C.,  -  F.  2d 

- ,  Fifth  Circuit,  slip  opinion  dated 

June  16,  1970,  mimeo  page  2) .  A  number 
of  parties  to  the  AR61-2  et  al  proceed¬ 
ings  filed  petitions  for  certiorari  re¬ 
questing  the  Supreme  Court  to  review 
the  decision  of  the  Fifth  Circuit.  On 
December  7,  1970,  the  Supreme  Court 
denied  all  such  petitions. 

In  Opinion  No.  546,  ordering  para¬ 
graph  (H),  we  left  the  proceedings  in 
Docket  No.  AR61-2  et  al.  open  for  such 
further  action  as  may  be  necessary  with 
respect  to  individual  respondents  and 
such  other  action  as  may  be  necessary 
in  the  premises.  Thereafter,  in  Opinion 
No.  546-A,  ordering  paragraphs  (L)  and 
(M),  we  denied  motions  of  certain  re¬ 
spondents  to  reopen  the  record  in  these 
proceedings  for  the  receipt  of  additional 
evidence  and  to  reopen  and  consolidate 
these  proceedings  with  the  proceedings 
in  Docket  No.  AR69-1. 

In  light  of  the  decision  in  Austral,  we 
believe  it  is  in  the  public  interest  that 
Docket  No.  AR61-2  et  al.  be  reopened 


and  consolidated  with  the  second  round  stayed  until  further  order  of  this 
area  rate  proceeding  in  southern  Loui-  Commission. 


siana,  Docket  No.  AR69-1,  which  is  now 
in  hearing,  so  that  the  parties  may  be 
given  an  opportunity  to  submit,  if  they 
so  desire,  relevant  evidence  concerning 
whether  the  rates  established  in  Opin¬ 
ions  Nos.  546  and  546-A  should  be 
changed  in  light  of  the  criteria  set  forth 
in  Austral.  The  motion  of  producer  re¬ 
spondents  filed  herein  on  July  2,  1970, 
requesting  that  the  proceedings  in 
Docket  No.  AR61-2  et  al.  be  reopened 
and  consolidated  with  the  proceeding  in 
Docket  No.  AR69-1  will  therefore  be 
granted. 

In  a  related  development  the  United 
Distribution  Companies  filed  on  Novem¬ 
ber  6,  1970  in  Dockets  Nos.  AR61-2  et  al. 
and  AR69-1  a  motion  for  promulgation 
by  the  Commission  of  a  settlement  pro¬ 
posal,  and  for  approval  thereof,  pur¬ 
suant  to  §  1.12  of  the  rules  of  practice 
and  procedure.  The  settlement  proposal 
includes  issues  in  Dockets  Nos.  AR61-2  et 
al  and  AR69-1.  A  notice  of  the  motion 
for  promulgation  of  the  settlement  was 
issued  by  the  Commission  on  Novem¬ 
ber  9,  1970.  Comments  have  been  filed  in 
response  thereto.  The  settlement  pro¬ 
posal  will  be  incorporated  and  thereby 
made  a  part  of  the  consolidated  pro¬ 
ceedings  in  Dockets  Nos.  AR61-2  et  al. 
and  AR69-1. 

On  July  2,  1970  we  issued  an  order  in 
Docket  No.  AR61-2  et  al.  continuing  the 
stay  of  our  rate  orders  in  Opinion  No. 
546,  as  amended,  until  further  order  of 
the  Commission.  We  believe  it  remains  in 
the  public  interest  to  stay  any  rate  re¬ 
ductions,  refunds  or  other  obligations 
required  to  be  made  by  that  opinion. 

The  Commission  finds:  It  is  necessary 
and  appropriate  in  the  public  interest 
and  for  carrying  out  the  provisions  of  the 
Natural  Gas  Act  that  the  area  rate  pro¬ 
ceedings  in  Docket  No.  AR61-2  et  al., 
be  reopened  and  consolidated  with  the 
proceeding  in  Docket  No.  AR69-1  and 
that  the  stay  of  our  rate  orders  in  Opin¬ 
ion  No.  546,  as  amended,  be  continued. 

The  Commission  orders: 

(A)  The  motion  of  producer  respond¬ 
ents  filed  herein  on  July  2,  1970,  request¬ 
ing  the  proceedings  in  Docket  No.  AR61- 
2  et  al.,  be  reopened  and  consolidated 
with  the  proceeding  in  Docket  No.  AR69- 
1  is  hereby  and  to  that  extent  granted. 

(B)  All  evidence  submitted  in  the  con¬ 
solidated  proceeding  shall  be  filed  on  or 
before  February  15,  1971. 

(C)  Appendix  A  to  the  Motion  of 
United  Distribution  Companies  For  Pro¬ 
mulgation  of  Settlement  Proposal,  filed 
November  6,  1970,  is  hereby  incorporated 
and  made  a  part  of  the  record  in  the  con¬ 
solidated  proceedings. 

(D)  Any  rate  reductions,  refunds  or 
other  obligations  required  to  be  made  in 
Opinion  No.  546,  as  amended,  are  hereby 


By  the  Commission. 

[seal]  Kenneth  F.  Plumb, 

Acting  Secretary. 

[F.R.  Doc.  "71-60;  Filed,  Jan.  4,  1971; 

8:51  am.] 


DEPARTMENT  OF  LADOR 

Wage  and  Hour  Division 
I  29  CFR  Part  525  1 

EMPLOYMENT  OF  HANDICAPPED 
CLIENTS  IN  SHELTERED  WORKSHOPS 
Change  in  Conditions  for  Renewal  of 
Special  Certificates 

Pursuant  to  authority  in  section  14  of 
the  Fair  Labor  Standards  Act  of  1938, 
as  amended  (29  U.S.C.  214),  Reorgani¬ 
zation  Plan  No.  6  of  1950  (3  CFR  1949- 
53  Comp.  p.  1004),  and  29  CFR  525.19,  I 
propose  to  amend  Part  525  of  Title  29 
of  the  Code  of  Federal  Regulations.  This 
amendment  would  provide  for  a  simpli¬ 
fied  procedure  for  the  renewal  of  special 
certificates  for  the  employment  of  handi¬ 
capped  clients  in  sheltered  workshops  at 
special  minimum  wages. 

Part  525  provides  for  applications  for 
several  different  types  of  special  certifi¬ 
cates.  Experience  under  these  regulations 
indicates  that  requiring  an  application 
for  the  renewal  of  a  special  certificate 
may  require  different  data  from  that 
needed  for  an  original  application.  Ac¬ 
cordingly,  this  proposal  would  amend  29 
CFR  Part  525  to  eliminate  the  require¬ 
ment  in  §  525.10(a)  that  an  application 
for  renewal  of  a  special  certificate  be 
filed  in  the  same  manner  as  an  original 
application. 

Interested  persons  are  invited  to  sub¬ 
mit  written  data,  views,  or  arguments 
regarding  the  proposed  amendment  to 
the  Administrator  of  the  Wage  and 
Horn*  Division,  U.S.  Department  of 
Labor,  Washington,  D.C.  20210,  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Section  525.10(a)  would  be  amended 
to  read  as  follows: 

§  525.10  Renewal  of  special  certificates. 

(a)  Application  may  be  filed  for  re¬ 
newal  of  any  special  certificate. 

•  *  •  •  • 

(Sec.  14,  52  Stat.  1068  as  amended;  29  U.S.C. 
214) 

Signed  at  Washington,  D.C.,  this  30th 
day  of  December  1970. 

Robert  D.  Moran, 
Administrator,  Wage  and  Hour 
Division,  U.S.  Department  of 
Labor. 

[F.R.  Doc.  71-95;  Filed,  Jan.  4,  1971; 

8:51  ajn.j 
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Table  II— Head  or  Household  Table  III — Married  Persons  Filing  Joint  Returns 

Taxable  Years  Beginning  After  December  31, 1964,  and  Ending  Before  January  1,  1970  j  Taxable  Years  Beginning  After  December  31,  1964,  and  Ending  Before  January  1, 1970 
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Table  XXVI— Returns  Claiming  II  Exemptions  Table  XXVII— Returns  Claiming  12  Exemptions 

Taxable  Years  Beginning  After  December  31,  1970,  and  Ending  Before  January  1,  1972  Taxable  Years  Beginning  After  December  31, 1970,  and  Ending  Before  January  1, 1972 
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Table  XXVIII— Returns  Claiming  13  Exemptions 
Taxable  Years  Beginning  After  December  31, 1970,  and  Ending  Before  January  1, 1972 


And  you  are — 


If  adjusted 

gross 

Married  filing 

income  is — 

Single, 

a  separate 

not 

Head 

Mar- 

return 

head 

of 

ried* 

claiming— 

of 

house- 

filing 

house- 

hold 

joint 

Low  Stand- 

At  But 

hold 

return 

income  ard 

least  less 

allow-  deduc- 

than 

ance  tion 

Your  tax  is— 


0 

$8,980 

0 

0 

0 

0 

0 

$8,960 

9,000 

0 

0 

0 

$4 

0 

9,000 

9,050 

0 

0 

0 

11 

0 

9,060 

9,100 

0 

0 

0 

18 

0 

9,100 

9,150 

0 

0 

0 

25 

0 

9,150 

9,200 

0 

0 

0 

32 

0 

9,200 

9,250 

0 

0 

0 

39 

$4 

9,250 

9,300 

0 

0 

0 

46 

11 

9,300 

9,350 

0 

0 

0 

63 

18 

9,360 

9,400 

0 

0 

0 

60 

22 

9,400 

9,450 

0 

0 

0 

67 

36 

And  you  are — 


If  adjusted 
gross 

Income  Is— 

Single, 

not 

head 

of 

house¬ 

hold 

Head 

of 

house¬ 

hold 

Mar¬ 

ried* 

filing 

joint 

return 

Married  filing 
a  separate 
return 
claiming— 

At 

least 

But 

less 

than 

Low 

income 

allow¬ 

ance 

Stand¬ 

ard 

deduc¬ 

tion 

Your  tax  is— 

$9,450 

$9,600 

0 

0 

0 

$74 

$39 

9,500 

9,680 

0 

0 

0 

81 

46 

9,650 

9,600 

0 

0 

0 

89 

63 

9,600 

9,650 

0 

0 

0 

96 

60 

9,660 

9,700 

0 

0 

0 

104 

-  67 

9,700 

9,760 

$2 

$2 

$2 

111 

74 

9,760 

9,800 

8 

8 

8 

119 

81 

9,800 

9.860 

14 

14 

14 

126 

89 

9,860 

9,900 

20 

20 

20 

•  134 

96 

9,900 

9,960 

26 

26 

26 

141 

104 

9,950 

10,000 

32 

32 

32 

149 

111 

•This  column  may  also  be  used  by  certalnwidows  or  widowers  who  qualify  for  special  tax  rates. 


Table  XXIX— Returns  Claiming  14  Exemptions 


Taxable  Years  Beginning  After  December  31,  1970,  and  Ending  Before  January  1, 1972 


If  adjusted 
gross 

income  is— 

And  you  are — 

If  adjusted 
gross 

income  is— 

And  you  are— 

Single, 

not 

bead 

of 

house¬ 

hold 

Head  Mar- 
of  ried* 

house-  filing 
hold  joint 
return 

Married  filing 
a  separate 
return 
claiming— 

Single, 

not 

head 

of 

house¬ 

hold 

ncad  Mar- 
of  ried* 

house-  filing 
hold  joint 
return 

Married  filing 
a  separate 
return 
claiming— 

At 

least 

But 

less 

than 

At 

least 

But 

less 

than 

Low  Stand- 
income  ard 
allow-  deduc- 
ance  tion 

Low  Stand- 
income  ard 
allow-  deduc- 
ance  tion 

Your  tax  is— 

Your  tax  is— 

0 

$9,600 

0 

0  0 

0  0 

$9,800 

$9,860 

0 

0  0 

$32  0 

$9,600 

9,650 

0 

0  0 

$4  0 

9,850 

9,900 

0 

0  0 

39  $4 

9,650 

9,700 

0 

•0  0 

11  0 

9, 900 

9,960 

0 

0  0 

46  11 

9.700 

9,750 

0 

0  0 

18  0 

9,950 

10,000 

0 

0  0 

53  18 

9,760 

9,800 

0 

0  0 

25  0 

•This  column  may  also  be  used  by  certain  widows  or  widowers  who  qualify  for  special  tax  rates. 


Table  XXX— Returns  Claiming  15  Exemptions 

Taxable  Years  Beginning  After  December  31,  1970  and 
Ending  Before  January  1, 1972 


If  adjusted 
gross 

income  is— 

And  you  are— 

Single, 

not 

head 

of 

house¬ 

hold 

Head 

of 

house¬ 

hold 

Married  filing 
a  separate 
Mar-  return 

ried*  claiming— 

filing  - 

joint  Low  Stand- 
return  income  ard 
allow-  deduc- 
ance  tion 

At  But 

least  less 

than 

Your  tax  is— 

0  $10,260 

0 

0 

0  0  0 

•This  column  may  also  be  t  sed  by  certain 
widows  or  widowers  who  qualify  for  special 
tax  rates. 


Par.  9.  Section  1.3-1  is  amended  to 
read  as  follows: 

§  1.3-1  Application  of  optional  tax. 

(a)  General  rules.  (1)  For  taxable 
years  ending  before  January  1,  1970,  an 
individual  whose  adjusted  gross  income 
is  less  than  $5,000  (or  a  husband  and 
wife  filing  a  joint  return  whose  com¬ 
bined  adjusted  gross  income  is  less  than 


$5,000)  may  elect  to  pay  the  tax  imposed 
by  section  3  in  place  of  the  tax  imposed 
by  section  1  (a)  or  (b).  For  taxable 
years  beginning  after  December  31,  1969 
and  before  January  1,  1971  an  individual 
whose  adjusted  gross  income  is  less  than 
$10,000  (or  a  husband  and  wife  filing  a 
joint  return  whose  combined  adjusted 
gross  income  is  less  than  $10,000)  may 
elect  to  pay  the  tax  imposed  by  section  3 
as  amended  by  the  Tax  Reform  Act  of 
1969  in  place  of  the  tax  imposed  by  sec¬ 
tion  1  (a)  or  (b).  For  taxable  years  be¬ 
ginning  after  December  31,  1970  an  in¬ 
dividual  whose  adjusted  gross  income  is 
less  than  $10,000  (or  a  husband  and  wife 
filing  a  joint  return  whose  combined  ad¬ 
justed  gross  income  is  less  than  $10,000) 
may  elect  to  pay  the  tax  imposed  by  sec¬ 
tion  3  as  amended  in  place  of  the  tax 
imposed  hy  section  1  as  amended.  See 
§  1.4-2  for  the  manner  of  making  such 
election.  A  taxpayer  may  make  such 
election  regardless  of  the  sources  from 
which  his  income  is  derived  and  regard¬ 
less  of  whether  his  income  is  computed 
by  the  cash  method  or  the  accrual 
method.  See  section  62  and  the  regula¬ 
tions  thereunder  for  the  determination 


of  adjusted  gross  income.  For  the  pur¬ 
pose  of  determining  whether  a  taxpayer 
may  elect  to  pay  the  tax  under  section  3, 
the  amount  of  the  adjusted  gross  income 
is  controlling,  without  reference  to  the 
number  of  exemptions  to  which  the  tax¬ 
payer  may  be  entitled.  See  section  4  and 
the  regulations  thereunder  for  addi¬ 
tional  rules  applicable  to  section  3. 

(2)  The  following  examples  illustrate 
the  rule  that  section  3  applies  only  if 
the  adjusted  gross  income  is  less  than 
$10,000  ($5,000  for  taxable  years  ending 
before  January  1,  1970). 

Example  (I).  A  is  employed  at  a  salary  of 
$9,200  for  the  calendar  year  1970.  In  the- 
course  of  such  employment,  he  incurred 
travel  expenses  of  $1,500  for  which  he  was 
reimbursed  during  the  year.  Such  items  con¬ 
stitute  his  sole  income  for  1970.  In  such  case 
the  gross  Income  is  $10,700  but  the  amount 
of  $1,500  is  deducted  from  gross  income  in 
the  determination  of  adjusted  gross  income 
and  thus  A’s  adjusted  gross  income  for  1954 
is  $9,200.  Hence,  the  adjusted  gross  income 
being  less  than  $10,000,  he  may  elect  to  pay 
his  tax  for  1970  under  section  3.  Similarly, 
in  the  case  of  an  individual  engaged  in  trade 
or  business  (excluding  from  the  term  “en¬ 
gaged  in  trade  or  business”  the  performance 
of  personal  services  as  an  employee) ,  there 
may  be  deducted  from  gross  income  in 
ascertaining  adjusted  gross  income  those 
expenses  directly  relating  to  the  carrying  on 
of  such  trade  or  business. 

Example  (2).  If  B  has,  as  his  only  income 
for  1970,  a  salary  of  $11,600  and  his  spouse 
has  no  gross  income,  then  B’s  adjusted  gross 
income  is  $11,600  (not  $11,600  reduced  by 
exemptions  of  $1,250)  and  he  is  not  for  such 
year,  entitled  to  pay  his  tax  under  section  3. 
If,  however,  B  has  for  1970  a  salary  of  $13,000 
and  incident  to  his  employment  he  incurs 
Expenses  in  the  amount  of  $3,400  for  travel, 
meals,  and  lodging  while  away  from  home, 
for  which  he  is  not  reimbursed,  the  adjusted 
gross  Income  is  $13,000  minus  $3,400  or 
$9,600.  In  such  cast  his  adjusted  gross  income 
being  less  than  $10,000,  B  may  elect  to  pay 
the  tax  under  section  3.  However,  if  B’s  wife 
has  adjusted  gross  Income  of  $400,  the  total 
adjusted  gross  income  is  $10,000.  In  such 
case,  if  B  and  his  wife  file  a  Joint  return,  they 
may  not  elect  to  pay  the  optional  tax  since 
the  combined  adjusted  gross  income  is  not 
less  than  $10,000.  B  may  nevertheless  elect  to 
pay  the  optional  tax,  but  if  he  makes  this 
election  he  must  file  a  separate  return  and, 
since  his  wife  has  gross  income,  he  may  not 
claim  an  exemption  for  her  in  computing  the 
optional  tax. 

(b)  Surviving  spouse.  The  return  of  a 
surviving  spouse  is  treated  as  a  joint  re¬ 
turn  for  purposes  of  section  3.  See  section 
2,  and  the  regulations  thereunder,  with 
respect  to  the  qualifications  of  tax¬ 
payer  as  a  surviving  spouse.  Accordingly, 
if  the  taxpayer  qualifies  as  a  surviving 
spouse  and  elects  to  pay  the  optional  tax, 
he  shall  use  the  column  in  the  tax  table, 
appropriate  to  his  number  of  exemptions, 
provided  for  cases  in  which  a  joint  re¬ 
turn  is  filed. 

(c)  Use  of  tax  table.  (1)  To  determine 
the  amount  of  the  tax,  the  individual 
ascertains  the  amount  of  his  adjusted 
gross  income,  refers  to  the  appropriate 
table  set  forth  in  section  3  or  the  regu¬ 
lations  thereunder,  ascertains  the  income 
bracket  into  which  such  income  falls, 
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and,  using  the  number  of  exemptions  ap¬ 
plicable  to  his  case,  finds  the  tax  in  the 
vertical  column  having  at  the  top  thereof 
a  number  corresponding  to  the  number 
of  exemptions  to  which  the  taxpayer  is 
entitled. 

(2)  Section  3(b)  (relating  to  taxable 
years  beginning  after  Dec.  31,  1964  and 
ending  before  Jan.  1,  1970)  contains  5 
tables  for  use  in  computing  the  tax. 
Table  I  is  to  be  used  by  a  single  person 
who  is  not  a  head  of  household.  Table  II 
is  to  be  used  by  a  head  of  household. 
Table  in  is  to  be  used  by  married  per¬ 
sons  filing  joint  returns  and  by  a  sur¬ 
viving  spouse.  Table  IV  is  to  be  used  by 
married  persons  filing  separate  returns 
using  the  10  percent  standard  deduction. 
Table  V  is  to  be  used  by  married  persons 
filing  separate  returns  using  the  mini¬ 
mum  standard  deduction.  For  an  expla¬ 
nation  of  the  standard  deduction  see  sec¬ 
tion  141  and  the  regulations  thereunder. 

(3)  30  tables  are  provided  for  use  in 
computing  the  tax  under  the  Tax  Reform 
Act  of  1969.  Tables  I  through  XV  apply 
for  taxable  years  beginning  after  De¬ 
cember  31, 1969  and  ending  before  Janu¬ 
ary  1, 1971.  Tables  XVI  through  XXX  ap¬ 
ply  for  taxable  years  beginning  after  De¬ 
cember  31,  1970.  The  standard  deduction 
for  Tables  I  through  XV,  applicable  to 
taxable  years  beginning  in  1970,  is  10 
percent.  The  standard  deduction  for 
Tables  XVI  through  XXX,  applicable  to 
taxable  years  beginning  in  1971,  is  13 
percent.  For  an  explanation  of  the  stand¬ 
ard  deduction  and  the  low  income  allow¬ 
ance  see  section  141  as  amended  by  the 
Tax  Reform  Act  of  1969. 

(4)  In  the  case  of  married  persons 
filing  separate  returns  who  qualify  to 
use  the  optional  tax  imposed  by  section  3, 
such  persons  shall  use  the  tax  imposed 
by  the  table  for  the  applicable  year  in 
accordance  with  the  rules  prescribed  by 
sections  4(c)  and  141  and  the  regulations 
thereunder  governing  the  use  and  appli¬ 
cation  of  the  standard  deduction  and 
the  low  income  allowance. 

(5)  The  tax  shown  in  the  tax  tables 
set  forth  in  section  3  reflects  full  income 
splitting  in  the  case  of  a  joint  return 
(including  the  return  of  a  surviving 
spouse)  and  lesser  income  splitting  in 
the  case  of  a  head  of  household.  There¬ 
fore,  it  is  possible  for  the  tax  shown 
in  the  tables  relating  to  joint  returns,  or 
relating  to  a  return  of  a  head  of  a  house¬ 
hold,  to  be  lower  than  that  shown  in  the 
table  for  separate  returns  even  though 
the  amounts  of  adjusted  gross  income 
and  the  number  of  exemptions  are  the 
same. 

Par.  10.  Section  1.511  is  amended  by 
revising  subsection  (b)  (1)  of  section  511 
to  reflect  the  change  made  by  section 
803(d)(2)  of  the  Tax  Reform  Act  of 
1969  and  by  revising  the  historical  note. 
The  amended  provision  and  note  read  as 
follows: 

§  1.511  Statutory  provisions;  imposition 
of  tax  on  unrelated  business  income 
of  charitable,  etc.,  organizations. 

Sec.  811.  Imposition  of  tax  on  unrelated 
business  income  of  charitable  organiza¬ 
tions  •  •  • 


(b)  Tax  cm  Charitable,  etc.,  trusts. — 

(1)  Imposition  of  tax. — There  is  hereby 
imposed  for  each  taxable  year  on  the  unre¬ 
lated  business  taxable  income  of  every  trust 
described  in  paragraph  (2)  a  tax  computed 
as  provided  in  section  1(d).  In  making  such 
computation  for  purposes  of  this  section,  the 
term  “taxable  income”  as  used  in  section 
1  shall  be  read  as  "unrelated  business  taxable 
income”  as  defined  in  section  512. 

•  •  •  •  • 

[Sec.  511  as  amended  by  sec.  3,  Act  of  July  14, 
1960  (74  Stat.  535);  sec.  803(d)(2)  Tax  Re¬ 
form  Act  1969  (83  Stat.  487,  684)  ] 

Par.  11.  Section  1.511-1  is  amended  to 
read  as  follows: 

§  1.511—1  Imposition  and  rates  of  tax. 

Section  511(a)  imposes  a  tax  upon  the 
unrelated  business  taxable  income  of  cer¬ 
tain  organizations  otherwise  exempt 
from  Federal  income  tax.  Under  section 
511(a)(1),  organizations  described  in 
section  511(a)(2)(A)  and  in  paragraph 
(a)  of  §  1.511-2  and  organizations  de¬ 
scribed  in  section  511(a)  (2)  (B)  are  sub¬ 
ject  to  normal  tax  and  surtax  at  the 
corporate  rates  provided  by  section  11. 
Under  section  511(b)(1),  trusts  de¬ 
scribed  in  section  511(b)(2)  are  subject 
to  tax  at  the  individual  rates  prescribed 
in  section  1(d)  of  the  Code  as  amended 
by  the  Tax  Reform  Act  of  1969  (section 
1  for  taxable  years  ending  before  Jan.  1, 
1971).  The  deduction  for  personal  ex¬ 
emption  provided  in  section  642(b)  in 
the  case  of  a  trust  taxable  under  sub¬ 
chapter  J,  chapter  1  of  the  Code,  is  not 
allowed  in  computing  unrelated  business 
taxable  income. 

Par.  12.  Section  1.641  is  amended  by 
revising  subsection  (a)  of  section  641  to 
reflect  the  change  made  by  section  803 
(d)  (3)  of  the  Tax  Reform  Act  of  1969 
and  by  adding  a  historical  note  there¬ 
after.  The  amended  provision  and  note 
read  as  follows: 

§  1.641(a)  Statutory  provisions;  estates 
and  trusts;  imposition  of  tax;  appli- 
eation  of  tax. 

Sec.  641.  Imposition  of  tax — (a)  Applica¬ 
tion  of  Tax. — The  tax  Imposed  by  section  1 
(d)  shall  apply  to  the  taxable  income  of  es¬ 
tates  or  of  any  kind  of  property  held  in 
trust,  including — 

•  >  •  •  •  • 

[Sec.  641(a)  as  amended  by  sec.  803(d)(3) 
Tax  Reform  Act  of  1969  (83  Stat.  487,  684)  ] 

Par.  13.  Section  1.641(a)-l  is  amended 
to  read  as  follows: 

§  1.641  (a)— 1  Imposition  of  tax;  appli¬ 
cation  of  tax. 

For  taxable  years  beginning  after  De¬ 
cember  31,  1970,  section  641  prescribes 
that  the  taxes  imposed  by  section  1(d), 
as  amended  by  the  Tax  Reform  Act  of 
1969,  shall  apply  to  the  income  of  estates 
or  of  any  kind  of  property  held  in  trust. 
For  taxable  years  ending  before  Jan¬ 
uary  1,  1971,  section  641  prescribes  that 
the  taxes  imposed  upon  individuals  by 
chapter  1  of  the  Code  apply  to  the  income 
of  estates  or  of  any  kind  of  property  held 
in  trust.  The  rates  of  tax,  the  statutory 
provisions  respecting  gross  income,  and, 
with  certain  exceptions,  the  deductions 
and  credits  allowed  to  individuals  apply 
also  to  estates  and  trust. 


Par.  14.  Section  1.632  is  amended  by 
revising  section  632  to  reflect  the 
changes  made  by  section  803(d)(4)  of 
the  Tax  Reform  Act  of  1969  and  by  add¬ 
ing  a  historical  note  thereafter.  The 
amended  provision  and  historical  note 
read  as  follows: 

§  1.632  Statutory  provisions;  sale  of  oil 
or  gas  properties. 

Sec.  632.  Sale  of  oil  or  gas  properties.  In 
the  case  of  a  bona  fide  sale  of  any  oU  or  gas 
property,  or  any  interest  therein,  where  the 
principal  value  of  the  property  has-  been 
demonstrated  by  prospecting  or  exploration 
or  discovery  work  done  by  the  taxpayer,  the 
portion  of  the  tax  Imposed  by  section  1  at¬ 
tributable  to  such  sale  shall  not  exceed  33 
percent  of  the  selling  price  of  such  property 
or  interest. 

[Sec.  632  as  amended  by  sec.  803(d)  (4),  Tax 
Reform  Act  1969  (83  Stat.  487,  684)  ] 

Par.  15.  Paragraph  (a)  of  §  1.632-1  is 
amended  to  read  as  follows: 

§  1.632—1  Tax  on  sale  of  oil  or  gas 
properties. 

(a)  If  the  taxpayer,  by  prospecting  and 
locating  claims  or  by  exploring  or  dis¬ 
covering  undeveloped  claims,  has  demon¬ 
strated  the  principal  value  of  oil  or  gas 
property,  which  prior  to  his  efforts  had 
a  relatively  minor  value,  the  portion  of 
the  tax  (or,  in  the  case  of  taxable  years 
beginning  before  Jan.  1, 1971,  the  surtax) 
imposed  by  section  1  attributable  to  a 
sale  of  such  property,  or  of  any  interest 
of  the  taxpayer  therein,  shall  not  exceed 
33  percent  (or,  in  the  case  of  taxable 
years  beginning  before  Jan.  1,  1971,  30 
percent)  of  the  selling  price  of  such  prop¬ 
erty  or  such  interest.  Shares  of  stock  in  a 
corporation  owning  oil  br  gas  property 
do  not  constitute  an  interest  in  such 
property.  To  determine  the  application  of 
section  632  to  a  particular  case,  the  tax¬ 
payer  should  first  compute  the  tax  (or 
surtax)  imposed  by  section  1  upon  his 
entire  taxable  income,  including  the  tax¬ 
able  income  from  any  sale  of  such  prop¬ 
erty  or  interest  therein,  without  regard 
to  section  632.  The  proportion  of  the 
tax  (or  surtax)  so  computed,  indicated 
by  the  ratio  which  the  taxpayer’s  taxable 
income  from  the  sale  of  the  property  or 
interest  therein,  computed  as  prescribed 
in  this  section,  bears  to -his  total  taxable 
Income  is  the  portion  of  the  tax  attrib¬ 
utable  to  such  sale  and,  if  it  exceeds  33 
percent  (or  30  percent)  of  the  selling 
price  of  such  property  or  interest,  such 
portion  of  the  tax  (or  surtax)  shall  be 
reduced  to  that  amount. 

Par.  16.  Section  1.1347  is  amended  by 
revising  section  1347  to  reflect  the 
changes  made  by  section  803(d)  (5)  of  the 
Tax  Reform  Act  of  1969  and  by  revising 
the  historical  note  thereafter.  The 
amended  provision  and  note  read  as 
follows: 

§  1.1347  Statutory  provisions;  claims 
against  the  United  States  involving 
acquisition  of  property. 

Sec.  1347.  Claims  against  the  United  States 
involving  acquisition  of  property.  In  the  case 
of  amount*  (other  than  interest)  received 
by  a  taxpayer  from  the  United  States  with 
respect  to  a  claim  against  the  United  States 
involving  the  acquisition  of  property  and  re¬ 
maining  unpaid  for  more  than  15  years,  the 
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tax  imposed  by  section  1  attributable  to  such 
receipt  shall  not  exceed  33  percent  of  the 
amount  (other  than  interest)  so  received. 
This  section  shall  apply  only  if  claim  was 
filed  with  the  United  States  before  January  1, 
1968. 

|  Sec.  1347  as  amended  by  sec.  61  Technical 
Amendments  Act  1958  (72  Stat.  1648);  sec. 
803(d)(5),  Tax  Reform  Act  1969  (83  Stat. 
487,  684) ] 

Par.  17.  Paragraphs  (a)  and  (b)  of 
§  1.1347-1  are  amended  to  read  as 
follows: 

§  1.1347—1  Tax  on  certain  amounts  re¬ 
ceived  from  the  United  States. 

(a)  In  the  case  of  an  amount  (other 
than  interest)  received  from  the  United 
States  by  an  individual  under  a  claim  in¬ 
volving  acquisition  of  property  and  re¬ 
maining  unpaid  for  more  than  15  years, 
the  tax  (or,  in  the  case  of  taxable  years 
beginning  before  Jan.  1,  1971,  the  sur¬ 
tax)  imposed  by  section  1  attributable 
to  such  amount  shall  not  exceed  33  per¬ 
cent  of  the  amount  (other  than  interest) 
so  received  (30  percent  for  taxable  years 
beginning  before  Jan.  1,  1971).  For  the 
purpose  of  section  1347  and  this  sec¬ 
tion,  such  amount  shall  not  include  any 
amount  received  from  the  United  States 
which  constitutes  interest,  whether  such 
interest  was  included  in  the  claim  or  in 
any  judgment  thereon  or  has  accrued  on 
such  judgment.  Section  1347  and  this 
section  shall  only  apply  with  respect  to 
amounts  received  under  a  claim  filed 
with  the  United  States  before  January  1, 
1958. 

(b)  To  determine  the  application  of 
section  1347  and  this  section  to  a  par¬ 
ticular  amount,  the  taxpayer  shall  first 
compute  the  tax  (or,  in  the  case  of  tax¬ 
able  years  beginning  before  Jan.  1,  1971, 
the  surtax)  imposed  by  section  1  upon 
his  entire  taxable  income,  including  the 
amount  specified  in  paragraph  (a)  of 
this  section,  without  regard  to  the  limi¬ 
tation  on  tax  provided  in  section  1347. 
The  proportion  of  the  tax  (or  surtax) , 
so  computed,  indicated  by  the  ratio 
which  the  taxpayer’s  taxable  income  at¬ 
tributable  to  the  amount  specified  in 
paragraph  (a)  of  this  section,  computed 
as  prescribed  in  paragraph  (c)  of  this 
section  (bears  to  his  total  taxable  in¬ 
come,  is  the  portion  of  the  tax  (or  sur¬ 
tax)  attributable  to  such  amount.  If  this 
portion  of  the  tax  (or  surtax)  exceeds 
33  percent  (30  percent  for  taxable  years 
beginning  before  Jan.  1,  1971)  of  the 
amount  specified  in  paragraph  (a)  of  this 
section,  that  portion  of  the  tax  (or  sur¬ 
tax)  shall  be  reduced  to  33  percent  (or 
30  percent)  of  such  amount. 

Par.  18.  Section  1.5  is  amended  by  re¬ 
vising  subsection  (b)  of  section  5  to 
reflect  the  changes  made  by  section  803 
(d)  (6)  of  the  Tax  Reform  Act  of  1969 
and  by  revising  the  historical  note.  The 
amended  provision  and  note  read  as 
follows: 

§  1.5  Statutory  provisions;  cross  refer¬ 
ence  relating  to  tax  on  individuals. 

Sec.  5.  Cross  references  relating  to  tax  on 
individuals.  •  *  • 

(b)  Special  limitations  on  tax. — 

(1)  For  limitation  on  tax  attributable  to 


sales  of  oil  or  gas  properties,  see  section  632. 

(2)  For  limitation  on  tax  in  case  of  in¬ 
come  of  members  of  Armed  Forces  on  death, 
see  section  692. 

(3)  For  limitation  on  tax  where  an  in¬ 
dividual  chooses  the  benefits  of  income 
averaging,  see  section  1301. 

(4)  For  computation  of  tax  where  tax¬ 
payer  restores  substantial  amount  held  under 
claim  of  right,  see  section  1341. 

(5)  For  limitation  on  tax  attributable  to 
claims  against  the  United  States  involving 
acquisitions  of  property,  see  section  1347. 

[Sec.  5  as  amended  by  sec.  232(b)(2),  Rev. 
Act  1964  (78  Stat.  Ill);  sec.  803(d)(6)  Tax 
Reform  Act  1969  (  83  Stat.  487,  684).] 

Par.  19.  Section  1.6015  is  amended  by 
revising  subsection  (a)(1)  of  section 
6015  to  reflect  the  changes  made  by  sec¬ 
tion  803(d)(7)  of  the  Tax  Reform  Act 
of  1969  and  by  revising  the  historical 
note.  The  amended  provision  'and  note 
read  as  follows: 

§  1.6015  Statutory  provisions;  declara¬ 
tion  of  estimated  income  tax  by  indi¬ 
viduals;  requirement  of  declaration. 

Sec.  6015.  Declaration  of  estimated  in¬ 
come  tax  by  individuals — 

(a)  Requirement  of  declaration.  Except  as 
otherwise  provided  in  subsection  (i),  every 
individual  shall  make  a  declaration  of  his 
estimated  tax  for  the  taxable  year  if — 

(1)  The  gross  income  for  the  taxable  year 
can  reasonably  be  expected  to  exceed — 

(A)  $5,000,  in  the  case  of — 

(1)  A  single  individual  other  than  a  head 
of  a  household  (as  defined  in  section  2(b) 
or  a  surviving  spouse  (as  defined  in  section 
2(a)); 

(ii)  A  married  individual  not  entitled  un¬ 
der  subsection  (b)  to  file  a  Joint  declara¬ 
tion  with  his  spouse;  or 

(ill)  A  married  individual  entitled  under 
subsection  (b)  to  file  a  Joint  declaration  with 
his  spouse,  but  only  if  the  aggregate  gross 
income  of  such  individual  and  his  spouse  for 
the  taxable  year  can  reasonably  be  expected 
to  exceed  $10,000;  or 

(B)  $10,000,  in  the  case  of — 

(1)  A  head  of  a  household  (as  defined  in 
section  2(b) ) ;  or 

(ii)  A  surviving  spouse  (as  defined  in  sec¬ 
tion  2(a) ) ;  or 

***** 

[Sec.  6016(a)  as  amended  by  sec.  5,  Act  of 
Sept.  14,  I960  (74  Stat.  1000);  sec.  103(J)  (1) 
Foreign  Investors  Tax  Act  1966  (  74  Stat. 
1000);  sec.  803(d)(7)  Tax  Reform  Act  1969 
(83  Stat.  487,  684)] 

Par.  20.  Section  1.6015(a)-l  is 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

§  1.6015(a)— 1  Declaration  of  esti¬ 
mated  income  tax  by  individuals. 

(a)  Requirement — (1)  Taxable  years 
beginning  after  December  31, 1966.  With 
respect  to  taxable  years  beginning  after 
December  31,  1966,  a  declaration  of  esti¬ 
mated  income  tax  by  an  individual  is  not 
required  if  the  estimated  tax  (as  defined 
in  section  6015(c))  can  reasonably  be 
expected  to  be  less  than  $40.  In  all  other 
cases  a  declaration  of  estimated  income 
tax  shall  be  made  by  every  individual  if 
the  following  conditions  are  met  and  if 
such  individual  is  not  a  nonresident  alien 
individual  who  is  excepted  under  section 
6015(i)  and  §  1.6015(i)-l  from  the  re¬ 
quirement  of  making  a  declaration: 


(i)  The  gross  income  for  the  taxable 
year  can  reasonably  be  expected  to 
exceed — 

(a)  $5,000,  in  the  case  of — 

(1)  A  single  individual  other  than  a 
head  of  a  household  (as  defined  in  sec¬ 
tion  1(b)(2)  for  taxable  years  ending 
before  Jan.  1,  1971,  or  as  defined  in  sec¬ 
tion  2(b)  of  the  Code  as  amended  by  the 
Tax  Reform  Act  of  1969  for  taxable 
years  beginning  after  Dec.  31,  1970)  or  a 
surviving  spouse  (as  defined  in  section 
2(b)  for  taxable  years  ending  before 
Jan.  1,  1971,  or  as  defined  in  section  2(a) 
of  the  Code  as  amended  by  the  Tax  Re¬ 
form  Act  of  1969  for  taxable  years  be¬ 
ginning  after  Dec.  31, 1970) ; 

(2)  A  married  individual  not  entitled 
under  section  6015(b)  to  file  a  joint  dec¬ 
laration  with  his  spouse:  or 

(3)  A  married  individual  entitled  un¬ 
der  section  6015(b)  to  file  a  joint  decla¬ 
ration  with  his  spouse,  but  only  if  the 
aggregate  gross  income  of  such  individ¬ 
ual  and  his  spouse  for  the  taxable  year 
can  reasonably  be  expected  to  exceed 
$10,000;  or 

(b)  $10,000,  in  the  case  of — 

(1)  A  head  of  household  (as  defined 
in  section  1(b)  (2)  for  taxable  years  end¬ 
ing  before  Jan.  1,  1971,  or  as  defined 
in  section  2(b)  of  the  Code  as  amended 
by  the  Tax  Reform  Act  of  1969  for  tax¬ 
able  years  beginning  after  Dec.  31, 
1970) ;  or 

(2)  A  surviving  spouse  (as  defined  in 
section  2(b)  for  taxable  years  ending 
before  Jan.  1,  1971,  or  as  defined  in  sec¬ 
tion  2(a)  of  the  Code  as  amended  by  the 
Tax  Reform  Act  of  1969  for  taxable  years 
beginning  after  Dec.  31, 1970) ;  or 

(ii)  The  gross  income  can  reasonably 
be  expected  to  include  more  than  $200 
from  sources  other  than  wages  (as  de¬ 
fined  in  section  3401(a) ) . 

(2)  Taxable  years  beginning  before 
January  1,  1967.  With  respect  to  taxable 
years  beginning  before  January  1,  1967, 
and  after  December  31,  1960,  a  declara¬ 
tion  of  estimated  income  tax  by  an  in¬ 
dividual  is  not  required  if  the  estimated 
tax  (as  defined  in  section  6015(c) )  can 
reasonably  be  expected  to  be  less  than 
$40.  In  all  other  cases  a  declaration  shall 
be  made  by  every  citizen  of  the  United 
States,  whether  residing  at  home  or 
abroad,  every  individual  residing  in  the 
United  States  though  not  a  citizen 
thereof,  every  nonresident  alien  who  is  a 
resident  of  Canada,  Mexico,  or  Puerto 
Rico  and  who  has  wages  subject  to  with¬ 
holding  at  the  source  under  section  3402, 
and  every  nonresident  alien  who  has 
been,  or  expects  to  be,  a  resident  of 
Puerto  Rico  during  the  entire  taxable 
year,  if — 

(i)  The  gross  income  for  the  taxable 
year  can  reasonably  be  expected  to 
exceed — 

(a)  $5,000,  in  the  case  of — 

(1)  A  single  individual  other  than  a 
head  of  a  household  (as  defined  in  sec¬ 
tion  1(b) (2)) ;  or 

(2)  A  married  individual  not  entitled 
under  section  6015(b)  to  file  a  joint  dec¬ 
laration  with  his  spouse;  or 

(3)  A  married  individual  entitled 
under  section  6013(b)  to  file  a  joint  dec- 
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laration  with  his  spouse,  but  only  if  the 
aggregate  gross  income  of  such  individ¬ 
ual  and  his  spouse  for  the  taxable  year 
can  reasonably  be  expected  to  exceed 
$10,000;  or 

(b)  $10,000,  in  the  case  of — 

(7)  A  head  of  a  household  (as  defined 
in  section  1(b)  (2) ) ;  or 

(2)  A  surviving  spouse  (as  defined  in 
section  2(b) ) ;  or 

(ii)  The  gross  income  can  reasonably 
be  expected  to  include  more  than  $200 
from  sources  other  than  wages  (as  de¬ 
fined  in  section  3401(a) ) . 

Par.  21.  Section  1.1304  is  amended  by 
revising  subsection  (a)(1)  to  reflect  the 
change  made  by  section  803(d)  (8)  of  the 
Tax  Reform  Act  of  1969  and  by  revising 
the  historical  note.  The  amended  pro¬ 
vision  and  note  read  as  follows; 

§  1.1304  Statutory  provisions;  special 
rules. 

Sec.  1304.  Special  rules.  •  *  • 

(b)  Certain  provisions  inapplicable. — If 
the  taxpayer  chooses  the  benefits  of  this 
part  for  the  taxable  year,  the  following  pro¬ 
visions  shall  not  apply  to  him  for  such  year: 

(1)  Section  3  (relating  to  optional  tax), 

(2)  Section  72 (n)  (2)  (relating  to  limita¬ 
tion  of  tax  in  case  of  total  distribution), 

(3)  Section  911  (relating  to  earned  in¬ 
come  from  sources  without  the  United 
States) , 

(4)  Subpart  D  of  part  HI  of  subchapter  N 
(sec.  931  and  following,  relating  to  income, 
from  sources  within  possessions  of  the 
United  States), 

(5)  Section  1201(b)  (relating  to  alterna¬ 
tive  capital  gains  tax) ,  and 

(6)  Section  1348  (relating  to  50  percent 
maximum  rate  on  earned  income). 

•  •  •  •  • 

[Sec.  1304  as  amended  by  sec.  232(a),  Rev. 
Act  1964  (78  Stat.  105);  sec.  803(d)(8)  Tax 
Reform  Act  1969  (83  Stat.  487,  684)  j 

Par.  22.  Paragraph  (a)  (1)  of  S  1.1304- 
2  is  amended  to  read  as  follows: 

§  1.1304—2  Provisions  inapplicable  if 
income  averaging  is  chosen. 

(a)  Provisions  inapplicable.  If  a  tax¬ 
payer  chooses  the  benefits  of  income 
averaging  for  any  taxable  year,  pursuant 
to  section  1304(a)  and  5  1.1304-1,  the 
following  sections  of  the  Code  will  not 
apply  for  such  year : 

(1)  Section  3  (relating  to  optional 
tax).  A  taxpayer  may  not,  therefore, 
make  use  of  the  tax  table  contained  in 
section  3  for  any  taxable  year  for  which 
he  chooses  the  benefits  of  income  aver¬ 
aging.  For  availability  of  standard  de¬ 
duction,  see  section  144(d)  and  the  regu¬ 
lations  thereunder. 

•  •  *  *  * 

[P.R.  Doc.  71-5;  Filed,  Jan.  4,  1971; 

8:45  a.m.] 


Internal  Revenue  Service 
I  26  CFR  Part  1  ] 

INCOME  TAX 

Special  Rules  for  Section  1250 
Property 

Notice  is  hereby  given  that  the  regu¬ 
lations  set  forth  in  tentative  form  below 
•are  proposed  to  be  prescribed  by  the 


Commissioner  of  Internal  Revenue,  with 
the  approval  of  the  Secretary  of  the 
Treasury  or  his  delegate.  Prior  to  the 
final  adoption  of  such  regulations,  con¬ 
sideration  will  be  given  to  any  comments 
or  suggestions  pertaining  thereto  which 
are  submitted  in  writing,  preferably  in 
quintuplicate,  to  the  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T, 
Washington,  D.C.  20224,  within  the 
period  of  30  days  from  the  date  of  publi¬ 
cation  of  this  notice  in  the  Federal 
Register.  Any  written  comments  or  sug¬ 
gestions  not  specifically  designated  as 
confidential  in  accordance  with  26  CFR 
601.601(b)  may  be  inspected  by  any  per¬ 
son  upon  written  request.  Any  person 
submitting  written  comments  or  sug¬ 
gestions  who  desires  an  opportunity  to 
comment  orally  at  a  public  hearing  on 
these  proposed  regulations  should  sub¬ 
mit  his  request,  in  writing,  to  the  Com¬ 
missioner  within  the  30-day  period.  In 
such  case,  a  public  hearing  will  be  held, 
and  notice  of  the  time,  place,  and  date 
will  be  published  in  a  subsequent  issue 
of  the  Federal  Register.  The  proposed 
regulations  are  to  be  issued  under  the 
authority  contained  in  section  167(j)  of 
the  Internal  Revenue  Code  of  1954  (83 
Stat.  649:  26  US.C.  167)  and  section  7805 
of  the  Internal  Revenue  Code  of  1954 
(68A  Stat.  917;  26  (J.S.C.  7805) . 

[sealI  Randolph  W.  Thrower, 

Commissioner  of  Internal  Revenue. 

In  order  to  conform  the  Income  Tax 
Regulations  (26  CFR  Part  1)  to  the  pro¬ 
visions  of  section  521(a)  of  the  Tax  Re¬ 
form  Act  of  1969  (83  Stat.  649),  such 
regulations  are  amended  as  follows: 

Paragraph  1.  The  following  new  sec¬ 
tions  are  added  immediately  after 
S  1.167(j)  to  read  as  follows: 

§  1.167(j)—  1  Special  rules  for  section 
1 250  property. 

(a)  Depreciation  of  section  1250  prop¬ 
erty — (1)  General.  In  the  case  of  section 
1250  property,  section  167(j)  provides 
limitations  on  the  methods  of  deprecia¬ 
tion  which  will  be  considered  to  result 
in  a  reasonable  allowance  under  section 
167(a) .  Generally,  in  the  case  of  section 
1250  property  the  original  use  of  which 
commences  with  the  taxpayer  after 
July  24,  1969,  the  200  percent  declining 
balance  and  sum  of  the  years-digits 
methods  of  depreciation  are  available 
only  with  respect  to  residential  rental 
property  (sec.  167 (j ) (2) ) ;  other  such 
property  is  limited  to  the  straight  line 
method,  the  150  percent  declining  bal¬ 
ance  method,  or  any  other  consistent 
method  described  in  subparagraph  (C) 
of  section  167(j)(l)  (sec.  167(j)(l)). 
Under  section  167(j)(3),  if  construction 
of  section  1250  property  has  begun  before 
July  25, 1969,  or  if  there  is  a  written  con¬ 
tract  binding  on  the  taxpayer  for  con¬ 
struction  or  permanent  financing  on  that 
date,  the  property  is  not  subject  to  the 
limitations  of  section  167 (j)  (1) .  In  the 
case  of  section  1250  property  acquired 
after  July  24,  1969,  the  original  use  of 
which  does  not  commence  with  the  tax¬ 
payer,  section  167  (j )  (4)  provides  that 
the  straight  line  method  of  depreciation 
generally  is  the  only  method  which  will 
be  considered  to  result  in  a  reasonable 


allowance  under  section  167(a);  except 
that,  under  section  167(j)(5),  if  such 
property  has  a  useful  life  of  20  years  or 
more  and  qualifies  as  residential  rental 
property,  the  125  percent  declining  bal¬ 
ance  method  may  be  used.  Section  167 
( j )  (6)  (C)  proviaes  that  if  used  section 
1250  property  is  acquired  after  July  24, 
1969,  pursuant  to  a  written  contract  for 
acquisition  or  for  permanent  financing 
which  was,  on  July  24,  1969,  and  at  all 
times  thereafter,  binding  on  the  tax¬ 
payer,  such  property  is  not  subject  to  the 
limitations  of  section  167 (j)  (4)  and  (5). 
Section  167(j)  (6)  (A)  provides  that  rules 
similar  to  the  rules  contained  in  para¬ 
graphs  (5),  (9),  (10),  and  (13),  of  sec¬ 
tion  48(h)  shall  be  applied  for  purposes 
of  paragraphs  (3),  (4),  and  (5)  of  sec¬ 
tion  167  (j) . 

(2)  Meaning  of  terms.  For  purposes  of 
this  section  and  Si  1.167 (j)-2  through 
1.167  ( j )  —7 — 

(1)  The  term  “section  1250  property" 
means  any  real  property  (other  than  sec. 
1245  property,  as  defined  in  sec.  1245 
(a)(3))  which  is  or  has  been  property 
of  a  character  subject  to  the  allowance 
for  depreciation  provided  in  section  167; 
and 

(ii)  The  term  “original  use”  means 
the  first  use  to  which  the  property  is  put, 
whether  or  not  such  use  corresponds  to 
the  use  of  the  property  by  the  taxpayer. 
(See  §  1.167(c)-l(a).) 

§  1.167(j)— 2  Depreciation  of  new  sec¬ 
tion  1250  property. 

(a)  Depreciation  of  new  section  1250 
property — (1)  General  rule.  Except  as 
provided  in  §§  1.167(j)-3  and  1.167(j)-4, 
section  167(b)  shall  not  apply  in  the  case 
of  section  1250  property  the  original  use 
of  which  commences  with  the  taxpayer 
after  July  24,  1969,  and  the  methods  of 
depreciation  described  in  paragraph  (b) 
of  this  section  shall  be  deemed  to  produce 
a  reasonable  allowance  for  depreciation. 
Any  other  reasonable  and  consistently 
applied  method  of  computing  deprecia¬ 
tion  may  be  used  unless  such  method  is 
allowable  solely  by  reason  of  paragraph 
(2),  (3),  or  (4)  of  section  167(b).  The 
reasonableness  of  any  claim  for  depre¬ 
ciation  shall  be  determined  upon  the 
basis  of  conditions  known  to  exist  at  the 
end  of  the  period  for  which  the  return 
is  made.  Generally,  depreciation  deduc¬ 
tions  so  claimed  will  be  changed  only 
where  there  is  a  clear  and  convincing 
basis  for  the  change.  It  is  the  responsi¬ 
bility  of  the  taxpayer  to  establish  the 
reasonableness  of  the  deduction  for  de¬ 
preciation  claimed.  Regardless  of  the 
method  used  in  computing  depreciation, 
deductions  for  depreciation  shall  not 
exceed  such  amounts  as  may  be  necessary 
to  recover  the  unrecovered  cost  or  other 
basis  less  salvage  during  the  remaining 
useful  life  of  the  property. 

(2)  Application  of  methods.  For  prin¬ 
ciples  governing  the  application  of 
methods  to  item,  group,  classified,  or 
composite  accounts,  see  §  1.167(b)-0(c). 

(b)  Depreciation  methods — (1) 
Straight  line  method.  For  principles 
governing  the  computation  of  deprecia¬ 
tion  under  the  straight  line  method,  see 
§  1.167(b)-!. 
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(2)  Declining  balance  method,  (i) 
Under  the  declining  balance  method  a 
uniform  rate  is  applied  each  year  to  the 
unrecovered  cost  or  other  basis  of  the 
property.  The  unrecovered  cost  or  other 
basis  is  the  basis  provided  by  section 
167(g),  adjusted  for  depreciation  pre¬ 
viously  allowed  or  allowable,  and  for  all 
other  adjustments  provided  by  section 
1016  and  other  applicable  provisions  of 
law.  The  declining  balance  rate  may  be 
determined  without  resort  to  formula. 
Such  rate  determined  under  section  167 
(j)  (1)  (B)  shall  not  exceed  150  percent 
of  the  appropriate  straight  line  rate  com¬ 
puted  without  adjustment  for  salvage. 
While  salvage  is  not  taken  into  account 
in  determining  the  annual  allowances 
under  this  method,  in  no  event  shall  an 
asset  (or  an  account)  be  depreciated 
below  a  reasonable  salvage  value. 

(ii)  In  the  declining  balance  method 
when  a  change  is  justified  in  the  useful 
life  estimated  for  an  account,  subsequent 
computations  shall  be  made  as  though 
the  revised  life  had  been  originally  esti¬ 
mated.  For  example,  assume  that  an  ac¬ 
count  has  an  estimated  useful  life  of  10 
years  and  that  the  declining  balance 
method  using  a  15  percent  rate  ( 150  per¬ 
cent  of  the  straight  line  rate  computed 
without  adjustment  for  salvage  (10  per¬ 
cent)  )  is  adopted.  If,  at  the  end  of  the 
fourth  year,  it  is  determined  that  the 
remaining  useful  life  of  the  account  is 
8  years,  computations  shall  be  made 
as  though  the  estimated  useful  life  was 
originally  determined  as  12  years.  Ac¬ 
cordingly,  the  applicable  depreciation 
rate  will  be  12%  percent  (150  per¬ 
cent  XV12)  .  This  rate  is  thereafter  applied 
to  the  uncovered  cost  or  other  basis. 

(3)  Other  methods,  (i)  Under  section 
167(j) (1)  (C),  a  taxpayer  may  use  any 
consistent  method  of  computing  depreci¬ 
ation,  such  as  the  sinking  fund  method, 
provided  depreciation  allowances  com¬ 
puted  in  accordance  with  such  method 
do  not  result  in  accumulated  allowances 
at  the  end  of  any  taxable  year  greater 
than  the  total  of  the  accumulated  allow¬ 
ances  which  would  have  resulted  from 
the  use  of  the  declining  balance  method 
described  in  section  167(j)  (1)  (B).  This 
limitation  applies  only  during  the  first 
two-thirds  of  the  useful  life  of  the  prop¬ 
erty.  For  example,  an  asset  costing  $320, 
having  a  useful  life  of  6  years,  may  be 
depreciated  under  the  declining  balance 
method  in  accordance  with  subpara¬ 
graph  (2)  of  this  paragraph  at  a  rate  of 
25  percent.  During  the  first  4  years  (two- 
thirds  of  the  useful  life),  maximum  de¬ 
preciation  allowances  under  this  method 
would  be  as  follows  : 


Current  Accumulated  Bal- 
depreciatton  depreciation  ance 


Cost  of  asset .  $320. 00 

First  year .  $80.00  $80.00  240.00 

Second  year .  60.  00  X40. 00  180. 00 

Third  year .  46.00  186.00  136.00 

Fourth  year .  .  .  33. 76  218. 76  101. 26 


An  annual  allowance  computed  by  any 
other  method  under  section  167 ( j )  ( 1 )  (C) 
could  not  exceed  $80  for  the  first  year, 


and  at  the  end  of  the  second  year  the 
total  allowances  for  the  2  years  could 
not  exceed  $140.  Likewise,  the  total  al¬ 
lowances  for  the  first  3  years  could  not 
exceed  $185  and  for  the  first  4  years  could 
not  exceed  $218.75.  This  limitation  would 
not  apply  in  the  fifth  and  sixth  years. 

(ii)  It  shall  be  the  responsibility  of 
the  taxpayer  to  establish  to  the  satisfac¬ 
tion  of  the  Commissioner  that  a  method 
of  depreciation  under  section  167(j)(l) 
(C)  is  both  a  reasonable  and  consistent 
method  and  that  it  does  not  produce  de¬ 
preciation  allowances  in  excess  of  the 
amount  permitted  under  the  limitations 
provided  in  such  section. 

§  1.1  <57  ( j) —  3  Residential  rental  prop¬ 
erty. 

(a)  In  general.  Section  167(j)  (1)  shall 
not  apply  and  section  167(b)  shall  apply 
(subject  to  the  limitations  of  section  167 
(c) )  in  the  case  of  residential  rental 
property  (as  defined  in  section  167 ( J )  (2) 
(B) )  the  original  use  of  which  com¬ 
mences  with  the  taxpayer:  Provided, 
That — 

(1)  Such  property  is  located  in  the 
United  States  or  any  of  its  possessions, 
or 

(2)  Such  property  is  located  within  a 
foreign  country,  and  the  laws  of  such 
country  provide  a  method  of  deprecia¬ 
tion  for  such  property  comparable  to 
the  declining  balance  or  sum  of  the  * 
years-digits  method  of  depreciation.  If 
this  subparagraph  applies  to  property  lo¬ 
cated  within  a  foreign  country,  and  if  the 
allowance  for  depreciation  provided  un¬ 
der  the  laws  of  such  country  is  greater 
than  that  provided  under  section  167(j) 
(1),  but  less  than  the  maximum  depre¬ 
ciation  allowance  computed  under  sec¬ 
tion  167(b),  then  the  amount  of  depre¬ 
ciation  computed  under  section  167(b) 
shall  not  exceed  the  amount  of  depre¬ 
ciation  computed  under  the  laws  of  such 
foreign  country. 

For  purposes  of  this  paragraph,  a  method 
of  depreciation  shall  be  considered  com¬ 
parable  to  the  declining  balance  or  sum 
of  the  years-digits  method  only  if  such 
method  results  in  depreciation  allow¬ 
ances  during  the  first  two- thirds  of  the 
useful  life  of  the  property  (determined 
under  §  1.167  (a) -1(b))  which  are 
greater  than  depreciation  allowances 
computed  under  the  declining  balance 
method  of  depreciation  using  150  percent 
of  the  straight  line  rate  computed  with¬ 
out  adjustment  for  salvage. 

(b)  Definition  of  residential  rental 
property — (1)  In  general.  The  term  “res¬ 
idential  rental  property”  means,  for  any 
taxable  year,  a  building  or  structure  used 
to  provide  living  accommodations  on  a 
rental  basis,  provided  that  80  percent  or 
more  of  the  gross  rental  income  (as  de¬ 
fined  in  subparagraph  (2)  of  this  para¬ 
graph)  for  such  taxable  year  from  such 
building  or  structure  is  rental  income 
from  dwelling  units.  Generally,  a  dwell¬ 
ing  unit  is  a  house  or  an  apartment,  used 
to  provide  living  accommodations,  but 
does  not  include  any  unit  in  a  hotel, 
motel,  inn,  or  other  establishment  more 
than  one-half  of  the  units  in  which  are 
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used  on  a  transient  basis  (see  §  1.167  <k)  — 
3(c)). 

(2)  Gross  rental  income  defined.  For 
purposes  of  this  paragraph,  the  term 
“gross  rental  income”  means,  generally, 
the  gross  amounts  received  from  the  use 
of  or  the  right  to  use  real  property.  If  an 
amount  is  received  with  respect  to  prop¬ 
erty  consisting  of  both  real  and  personal 
property,  such  as  a  furnished  house  or 
apartment,  that  portion  of  the  rent  at¬ 
tributable  to  the  personal  property  does 
not  constitute  gross  rental  income.  If  an 
amount  is  received  with  respect  to  a  fa¬ 
cility  outside  a  building,  such  as  a  park¬ 
ing  lot,  such  amount  does  not  constitute 
gross  rental  income  from  the  building. 
The  gross  amount  attributable  to  the 
furnishing  of  services  which  are  usually 
or  customarily  attributable  to  the  use  of 
or  right  to  use  real  property  does  con¬ 
stitute  gross  rental  income  from  the 
building.  However,  the  gross  amount  at¬ 
tributable  to  the  performance  of  signifi¬ 
cant  services  for  the  occupant  which  are 
other  than  those  usually  or  customarily 
rendered  in  connection  with  the  mere 
rental  of  rooms  or  other  space  for  oc¬ 
cupancy  does  not  constitute  gross  rental 
income  from  the  building.  Amounts  at¬ 
tributable  to  the  performance  of  maid 
service,  for  example,  do  not  constitute 
gross  rental  income,  whereas  amounts 
attributable  to  the  furnishing  of  heat 
and  light,  the  cleaning  of  public  en¬ 
trances,  exits,  stairways,  and  lobbies,  the 
collection  of  trash,  etc.,  would  generally 
constitute  gross  rental  income.  Where  an 
amount  is  paid  by  the  tenant  directly 
to  an  independent  contractor,  such  as 
an  amount  paid  to  a  public  utility  for 
electricity  or  gas,  such  amount  does  not 
constitute  gross  rental  income  from  the 
building. 

-  (3)  Gross  rental  income  from  a  dwell¬ 
ing  unit.  Gross  rental  income  from  a 
building  will  be  considered  as  being  from 
a  dwelling  unit  in  such  building  only  if 
it  is  attributable  to  the  use  of  or  right  to 
use  such  unit  as  a  living  accommodation. 
If  the  right  to  use  parking  space  is  in¬ 
cluded  in  the  regular  rental  payment  for 
the  dwelling  unit,  and  is  not  separately 
charged  for  by  a  payment  made  only  by 
those  tenants  using  the  parking  space, 
the  entire  rental  payment  shall  con¬ 
stitute  gross  rental  income  from  a  dwell¬ 
ing  unit.  However,  if  the  parking  space 
is  separately  charged  for,  such  separate 
payment  shall  not  constitute  gross  rent¬ 
al  income  from  a  dwelling  unit.  If  a  por¬ 
tion  of  the  building  is  used  for  a  drug 
store,  grocery  store,  or  commercial  laun¬ 
dry,  or  other  commercial  operation,  the 
rent  paid  for  such  portion  is  not  rental 
income  from  a  dwelling  unit.  Similarly,  if, 
pursuant  to  the  terms  of  a  lease  or  other 
agreement,  a  portion  of  a  house  or  apart¬ 
ment  is  used  as  office  space,  such  as  a 
doctor’s  office,  the  rent  paid  with  re¬ 
spect  to  such  portion  constitutes  gross 
rental  income  from  the  building  but  does 
not  constitute  rental  income  from  a 
dwelling  unit. 

(4)  Special  rules.  For  purposes  of 
computing  the  gross  rental  income  from 
a  building  or  structure,  the  rental  at 
which  a  vacant  unit  is  offered,  and  inter- 
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est  reduction  payments  under  section  221 
(d)(3)  or  236  of  the  National  Housing 
Act,  are  not  taken  into  account.  If  any 
portion  of  a  building  or  structure  is  oc¬ 
cupied  by  the  taxpayer,  the  fair  rental 
value  of  such  portion  shall  be  included 
in  gross  rental  income  in  determining 
whether  the  building  or  structure  quali¬ 
fies  as  residential  rental  property.  The 
fair  rental  value  of  any  portion  of  a 
building  or  structure  shall  be  determined 
upon  the  basis  of  all  the  facts  and  cir¬ 
cumstances. 

(5)  Certain  records  required.  The  tax¬ 
payer  shall  maintain  a  record  of  the 
gross  rental  income  derived  from  a 
building,  and  the  portion  thereof  which 
constitutes  gross  rental  income  from 
dwelling  units,  in  addition  to  the  records 
required  under  §  1.167  (a) -7(c)  with 
respect  to  property  in  a  depreciation 
account. 

(6)  Examples.  The  principles  of  this 
paragraph  may  be  illustrated  by  the  fol¬ 
lowing  examples: 

Example  ( 1 ).  A  constructs  a  six-story 
building,  beginning  after  July  24,  1969.  The 
building  is  placed  in  service  in  1970.  The 
first  floor  is  rented  to  a  commercial  store 
and  the  remaining  area,  consisting  of  25 
dwelling  units,  is  rented  to  tenants  for  living 
accommodations.  The  gross  rental  income 
from  the  store  during  1970  is  $15,000  and  the 
gross  rental  income  from  the  dwelling  units 
is  $60,000.  Since  80  percent  ($80,000/$75,000) 
of  the  gross  rental  income  constitutes  rental 
income  from  dwelling  units,  .the  building 
qualifies  as  residential  rental  property  for 
1970. 

Example  (2).  The  facts  are  the  same  as 
in  example  (1),  except  that  A  operates  the 
commercial  store  himself  and  lives  in  one 
of  the  dwelling  units.  Assuming  that  the  fair 
rental  value  for  the  commercial  store  and 
for  the  dwelling  units  are  the  amounts  set 
forth  in  example  (1),  the  building  qualifies 
as  residential  rental  property  for  1970. 

Example  (3) .  The  facts  are  the  same  as  in 
example  (1).  In  1971,  the  gross  rental  Income 
from  the  store  is  $18,000  and  the  gross  rental 
income  from  the  dwelling  units  is  $64,000. 
Since  only  78.05  percent  ($64,000/$82,000)  of 
the  gross  rental  Income  constitutes  rental 
income  from  dwelling  units,  the  building 
does  not  qualify  as  residential  rental  prop¬ 
erty  for  1971. 

(c)  Change  in  depreciation  method — 

( 1 )  In  general.  Any  change  in  the  compu¬ 
tation  of  the  allowance  for  depreciation 
with  respect  to  any  section  1250  prop¬ 
erty  for  any  taxable  year,  permitted  or 
required  by  reason  of  the  qualification  or 
disqualification  of  such  property  as  resi¬ 
dential  rental  property  under  paragraph 
(b)  of  this  section,  shall  not  be  consid¬ 
ered  a  change  in  a  method  of  accounting. 
For  purposes  of  this  paragraph,  a  change 
in  the  computation  of  the  allowance  for 
depreciation  is  permitted  in  any  taxable 
year  without  consent  only  if  property 
qualifies  as  residential  rental  property  for 
such  year  and  did  not  qualify  as  residen¬ 
tial  rental  property  in  the  first  taxable 
year  in  which  the  current  method  of  de¬ 
preciation  with  respect  to  such  property 
was  adopted.  Further,  for  purposes  of  this 
paragraph,  a  change  in  the  computation 
of  the  allowance  for  depreciation  is  re¬ 
quired  in  any  taxable  year  only  if  the 
property  is  subject  to  the  limitations  of 
section  167(j)(l)  (or  section  167(j)(4) 
in  the  case  of  used  section  1250  property) 


for  such  year  and  the  current  method  of 
depreciation  with  respect  to  the  property 
is  not  permitted  under  section  167(j)  (1) 
(section  167 ( j )  (4)  in  the  case  of  used 
section  1250  property).  If  a  change  in 
the  computation  of  the  allowance  for  the 
depreciation  is  not  permitted  or  required 
under  this  paragraph,  such  change  is 
considered  a  change  in  a  method  of  ac¬ 
counting  for  which  the  taxpayer  must 
secure  the  consent  of  the  Secretary  or 
his  delegate.  (See  section  446(e).)  How¬ 
ever,  see  section  167(e)  for  special  rules 
relating  to  certain  changes  in  the  method 
of  computing  depreciation  which  do  not 
require  such  consent.  The  principles  of 
this  subparagraph  may  be  illustrated  by 
the  following  examples: 

Example  (I).  In  1970,  A  constructs  a 
building  which  qualifies  as  residential 
rental  property  and  adopts  the  sum  of  the 
years-digits  method  of  depreciation.  In 
1971,  the  building  does  not  qualify  as 
residential  rental  property.  A  is  required  to 
adopt  a  method  of  depreciation  permitted 
under  section  167(J)(1)  for  1971  with  re¬ 
spect  to  the  building,  such  as  the  declining 
balance  method  using  150  percent  of  the 
straight  line  rate  computed  without  ad¬ 
justment  for  salvage.  The  change  of  deprecia¬ 
tion  method  for  1971  is  not  considered  a 
change  in  a  method  of  accounting. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1).  In  1972,  the  building  again 
qualifies  as  residential  rental  property.  A 
may  adopt  any  method  of  depreciation  de¬ 
scribed  in  section  167(b)  for  1972,  subject 
to  the  limitations  of  section  167(c),  and 
this  change  of  depreciation  method  is  not 
considered  a  change  in  a  method  of 
accounting. 

Example  (3) .  The  facts  are  the  same  as  in 
example  (1),  except  that  in  1970  the  tax¬ 
payer  adopts  the  150  percent  declining  bal¬ 
ance  method  of  depreciation.  Any  change 
in  the  computation  of  the  allowance  for 
depreciation  for  any  subsequent  year  would 
be  considered  a  change  in  a  method  of 
accounting. 

(2)  Computation  of  depreciation  after 
change  in  method.  If  a  change  in  the 
computation  of  the  allowance  for  depre¬ 
ciation  is  permitted  or  required  under 
subparagraph  (1)  of  this  paragraph,  the 
unrecovered  cost  or  other  basis  (less  a 
reasonable  estimate  for  salvage  if  re¬ 
quired  under  the  new  method  of  depre¬ 
ciation)  shall  be  recovered  through  an¬ 
nual  allowances  over  the  estimated  re¬ 
maining  useful  life  of  the  property.  The 
rate  of  depreciation  for  property  changed 
to  the  straight  line  or  sum  of  the  years- 
digits  method  of  depreciation  shall  be 
based  upon  the  estimated  remaining  use¬ 
ful  life  of  the  property  at  the  time  of 
the  change.  The  rate  of  depreciation  for 
property  changed  to  any  declining  bal¬ 
ance  method  shall  be  based  upon  the 
estimated  useful  life  of  such  property  as 
of  the  date  such  property  was  placed  in 
service  by  the  taxpayer.  The  taxpayer 
shall  furnish  a  statement  with  respect 
to  the  property  which  is  the  subject  of 
the  change  showing  the  date  of  acquisi¬ 
tion,  cost  or  other  basis,  amounts  re¬ 
covered  through  depreciation  and  other 
allowances,  the  estimated  salvage  value, 
the  character  of  the  property,  the  esti¬ 
mated  useful  life  of  the  property,  and 
such  other  information  as  may  be  re¬ 
quired.  The  statement  shall  be  attached 
to  the  taxpayer’s  return  for  the  taxable 


year  in  which  the  change  is  made.  If  a 
change  in  the  computation  of  the  allow¬ 
ance  for  depreciation  is  made,  the  new 
method  of  depreciation  must  be  adhered 
to  for  the  entire  taxable  year  of  the 
change  and  for  all  subsequent  taxable 
years  unless  in  a  subsequent  year — 

(i)  The  taxpayer  is  permitted  or  re¬ 
quired  to  change  to  a  different  method 
of  depreciation  under  subparagraph  (1) 
of  this  paragraph,  or 

(ii)  A  change  in  depreciation  method 
is  made  with  the  consent  of  the  Com¬ 
missioner  (see  sec.  446(e)). 

(3)  Examples.  The  principles  of  this 
paragraph  may  be  illustrated  by  the 
following  examples. 

Example.  (1)  Beginning  after  July  24,  1969, 
B  constructs  a  building  which  is  placed  In 
service  on  January  1,  1970.  The  building  has 
a  oost  of  $100,000,  a  40-year  useful  life,  and 
a  $10,000  salvage  value.  In  1970,  the  building 
does  not  qualify  as  residential  rental  prop¬ 
erty  and  B  adopts  the  declining  balance 
method  of  depreciation  using  150  percent  of 
the  straight  line  rate  computed  without 
adjustment  for  salvage.  B  may  claim  a  depre¬ 
ciation  deduction  of  $3,750  for  1970 
(0.0375  X  $100,000). 

(li)  In  1971,  the  building  qualifies  as 
residential  rental  property  and  B  adopts  the 
sum  of  the  years-digits  method  of  deprecia¬ 
tion.  At  that  time,  the  property  has  a  remain¬ 
ing  estimated  useful  life  of  39  years,  a  salvage 
value  of  $10,000,  and  an  adjusted  basis  of 
$96,250.  Table  I  of  5  1.167(b) -3(a)  shows 
that  the  decimal  equivalent  for  a  39-year 
useful  life  under  the  sum  of  the  years-digits 
method  is  0.0500.  Since  the  adjusted  basis 
less  salvage  value  is  $86,250,  B  may 
claim  a  depreciation  deduction  of  $4,312.50 
(0.05  X  $86,250)  for  1971. 

(ill)  In  1972,  the  building  does  not  qualify 
as  residential  rental  property  and  B  adopts 
the  declining  balance  method  of  depreciation 
using  150  percent  of  the  straight  line  rate 
computed  without  adjustment  for  salvage. 
The  adjusted  basis  of  the  property  is  now 
$91,937.50  ($96,250  minus  $4,312.50)  and  B 
may  claim  a  depreciation  deduction  of 
$3,447.66  for  1972  (0.0375  X  $91,937.50). 

§  1.167(j)— 4  Property  constructed,  etc., 
before  July  25, 1969. 

(a)  Construction,  reconstruction,  or 
erection — (1)  General  rule.  Section  167 
(j)  (3)  (A)  provides  that  section  167(j)  (1) 
shall  not  apply  and  section  167(b)  shall 
apply  (subject  to  the  limitations  con¬ 
tained  in  section  167(c))  in  the  case  of 
any  section  1250  property  the  construc¬ 
tion,  reconstruction,  or  erection  of  which 
(whether  or  not  by  the  taxpayer)  was 
begun  before  July  25,  1969.  Where  con¬ 
struction,  reconstruction,  or  erection  was 
begun  before  July  25,  1969,  the  limita¬ 
tions  of  section  167  ( j )  (1)  do  not  apply 
to  the  completed  building  (including 
structural  components  necessary  to  the 
operation  of  the  building,  such  as 
furnaces  and  central  air  conditioners), 
provided  that  the  building  is  completed 
in  accordance  with  building  plans  in 
existence  on  July  24,  1969.  If  there  is  a 
material  modification  in  the  building 
plans  or  specifications  after  July  24, 1969, 
any  section  1250  property  which  was  not 
an  integral  part  of  the  construction  plans 
or  specifications  on  July  24,  1969,  shall 
not  qualify  under  this  paragraph.  (See, 
however,  §  1.167 (J)— 7.)  For  example,  if 
the  taxpayer  begins  the  construction  of 
a  25-unit  motel  before  July  25,  1969,  but 
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changes  his  plans  after  July  24, 1969,  and 
constructs  a  40-unit  motel,  the  section 
1250  property  which  is  a  part  of,  or 
attributable  to,  the  construction  of  the 
additional  15  units  does  not  qualify  under 
this  paragraph.  The  principles  of  this 
subparagraph  may  be  illustrated  by  the 
following  example: 

Example.  C  begins  the  construction  of  a 
building  before  July  25,  1969.  Prior  to  com¬ 
pletion,  the  building  is  sold  to  D.  Upon 
completion,  D  may  adopt  any  method  of  de¬ 
preciation  described  in  section  167(b),  since 
the  construction  began  before  July  25,  1969, 
and  the  original  use  of  the  property  com¬ 
menced  with  D. 

(2)  Commencement  of  construction. 
For  purposes  of  this  section,  the  con¬ 
struction,  reconstruction,  or  erection  of 
section  1250  property  begins  when  work 
of  a  significant  nature  commences  on  a 
building  as  distinguished  from  the  be¬ 
ginning  of,  or  engaging  in,  preliminary 
activities,  and  this  determination  shall 
be  based  upon  all  of  the  facts  and  cir¬ 
cumstances  of  a  particular  case.  Thus, 
preliminary  work  such  as  test  drilling  to 
determine  soil  conditions,  the  prepara¬ 
tion  of  architect’s  sketches,  and  similar 
preliminary  work  does  not  constitute  the 
beginning  of  construction,  reconstruc¬ 
tion,  or  erection  of  a  building.  On  the 
other  hand,  the  digging  of  the  footings 
of  a  building  or  the  driving  of  foundation 
piles  would  constitute  the  beginning  of 
actual  construction  of  a  building. 

(b)  Binding  contract  for  construc¬ 
tion — (1)  General  rule.  Section  167  (j) 

(3)(B)  provides  that  section  167(j)(l) 
shall  not  apply  and  section  167(b)  shall 
apply  (subject  to  the  limitations  con¬ 
tained  in  section  167(c))  in  the  case  of 
any  section  1250  property  for  which  a 
written  contract  with  respect  to  any  part 
of  the  construction,  reconstruction,  or 
erection,  or  for  a  substantial  portion  of 
the  permanent  financing,  was  on  July  25, 
1969,  and  at  all  times  thereafter,  binding 
on  the  taxpayer.  A  contract  for  con¬ 
struction,  reconstruction,  or  erection 
shall  not  be  considered  a  binding  contract 
under  section  167(j)(3)(B)  unless  such 
contract  meets  the  requirements  of  sub- 
paragraphs  (2)  through  (7)  of  this 
paragraph.  A  contract  with  respect  to 
permanent  financing  shall  not  be  con¬ 
sidered  a  binding  contract  for  purposes 
of  section  167(j)  (3)  (B) ,  unless  such  con¬ 
tract  meets  the  requirements  of  para¬ 
graph  (c)  of  this  section. 

(2)  Type  of  contract,  (i)  A  contract 
for  the  construction,  reconstruction,  or 
erection  of  property  will  qualify  under 
this  paragraph  only  if — 

(a)  The  construction,  reconstruction, 
or  erection  of  such  property  is  the  sub¬ 
ject  matter  of  the  contract, 

(b)  The  contract  provides  that  the 
property  is  to  be  constructed,  recon¬ 
structed,  or  erected  by  or  for  the  tax¬ 
payer,  and  either 

(c)  The  parties  to  the  contract  are 
the  taxpayer  and  the  person  who  is  to 
construct,  reconstruct,  or  erect  property 
for  the  taxpayer,  or 

(d)  The  parties  to  the  contract  are 
the  taxpayer  who  is  the  builder  and 
owner  of  the  property,  and  the  person 


for  whom  such  construction,  reconstruc¬ 
tion,  or  erection  is  to  be  performed. 

(ii)  Section  167 (j)  (3)  (B)  does  not 
apply  if  a  person  who  is  a  party  to  a 
binding  contract  under  this  paragraph 
transfers  rights  in  such  contract  (or  in 
the  property  to  which  such  contract  re¬ 
lates)  after  July  25, 1969,  to  another  per¬ 
son,  even  though  the  first  person  retains 
a  right  to  use  the  property  under  a  lease 
with  such  other  person.  For  example,  if, 
after  July  25,  1969,  A  begins  the  con¬ 
struction  of  a  building  for  B  under  a 
contract  entered  into  before  July  25, 
1969,  and  B  then  sells  his  rights  under 
the  contract  to  C,  this  paragraph  does 
not  apply  to  the  property  in  C’s  hands, 
even  though  this  paragraph  would  have 
applied  to  the  property  in  B’s  hands.  See 
§  1.167(j)-7(a)  (3)  for  certain  cases 
where  a  transfer  of  property  which  is 
subject  to  a  binding  contract  will  be 
disregarded. 

(3)  Legal  formality.  An  agreement 
between  the  taxpayer  and  a  builder,  or 
between  the  taxpayer  acting  as  a  builder 
and  the  person  for  whom  the  property 
is  to  be  constructed,  shall  be  considered 
as  a  contract  binding  on  the  taxpayer, 
for  purposes  of  this  paragraph,  only  if 
such  agreement  (i)  is  in  writing,  (ii) 
constitutes  a  contract  under  applicable 
State  or  local  law,  and  (iii)  is  enforce¬ 
able  against  the  taxpayer  under  such 
law.  A  contract  which  does  not  represent 
a  bona  fide  agreement  negotiated  at 
arm’s  length  shall  not  be  considered  a 
binding  contract  under  this  paragraph. 

(4)  Liability  for  and  amount  of 
damages.  A  contract  will  not  be  con¬ 
sidered  to  be  binding  upon  the  taxpayer 
for  purposes  of  this  paragraph  unless 
(i)  the  taxpayer’s  failure  to  perform 
would  subject  him  to  liability  for  dam¬ 
ages  or  to  a  forfeiture  of  a  down  pay¬ 
ment  or  a  deposit,  and  (ii)  the  amount 
of  such  liability  for  damages  is  not 
limited  by  the  terms  of  the  contract  or, 
if  contractually  limited,  the  liability  or 
forfeiture  is  more  than  nominal.  Thus, 
if  the  deposit,  liquidated  damages,  or 
down  payment,  is  a  significant  portion  of 
the  reasonably  estimated  cost  of  con¬ 
struction  of  the  property,  the  contract 
may  qualify  under  this  paragraph. 

(5)  Continuing  existence  of  contract 
and  its  terms.  A  contract  shall  qualify  as 
a  binding  contract  for  purposes  of  this 
paragraph  only  if  such  contract  is  (i) 
binding  upon  the  taxpayer  on  July  25, 
1969,  and  at  all  times  thereafter  until 
performance  under  the  contract  is  com¬ 
pleted,  and  (ii)  performance  is  sub¬ 
stantially  in  accordance  with  the  terms 
of  the  contract  as  such  terms  existed  on 
July.  24,  1969.  A  contract  whose  terms 
are  substantially  modified  after  July  24, 
1969,  will  not  be  considered  a  binding 
contract  for  purposes  of  this  paragraph 
with  respect  to  any  property  which  was 
not  an  integral  part  of  the  construction 
plans  or  specifications  contained  in,  or 
incorporated  by  reference  in,  the  con¬ 
tract  on  July  24,  1969.  (See,  however, 
§  1.167  ( j )  —7.)  Whether  a  modification  of 
a  contract  will  be  considered  substantial 
or  minor  will  depend  upon  all  the  facts 
and  circumstances.  A  modification  of  a 
contract  in  which  the  lessee  of  property 


becomes  the  purchaser,  or  the  purchaser 
of  property  becomes  the  lessee,  would 
not  be  considered  a  substantial  modifica¬ 
tion  in  the  absence  of  any  other  factors. 
On  the  other  hand,  if  a  contract  which 
provides  for  the  construction  of  a  3-story 
office  building  is  modified  to  provide  for 
the  construction  of  an  eight-story  office 
building,  such  modification  would  be  a 
substantial  modification  and  therefore, 
the  contract  would  be  considered  binding 
only  with  respect  to  the  property  subject 
to  the  contract  before  the  modification. 

(6)  Contract  with  undetermined  terms 
or  conditions.  A  contract  may  be  con¬ 
sidered  to  be  binding  upon  the  taxpayer 
under  this  paragraph  even  if  some  of 
its  terms  are  to  be  determined  at  a  date 
later  than  July  25,  1969:  Provided,  That 
the  determination  of  such  terms  is  not 
within  the  unrestricted  control  of  the 
taxpayer,  and  such  terms  are  in  fact  sub¬ 
sequently  determined.  Similarly,  a  con¬ 
tract  may  be  considered  binding  upon  the 
taxpayer  under  this  paragraph  even  if  it 
is  subject  to  the  happening  of  certain 
contingencies  which  have  not  occurred  by 
July  25,  1969,  provided  that  the  happen¬ 
ing  of  such  contingencies  is  not  within 
the  unrestricted  control  of  the  taxpayer, 
and  the  contingencies  in  fact  occur. 

(7)  Extent  of  taxpayer’s  obligations. 
A  contract  with  respect  to  the  construc¬ 
tion,  reconstruction,  or  erection  of  prop¬ 
erty  will  meet  the  requirements  of  this 
paragraph  only  if  performance  of  the 
contract  would  be  considered  the  com¬ 
mencement  of  construction  under  para¬ 
graph  (a)  (2)  of  this  section  and  con¬ 
struction  plans  are  in  existence  on 
July  24,  1969.  Thus,  for  example,  a  con¬ 
tract  for  the  preparation  of  architect’s 
sketches,  or  for  test  drilling  to  determine 
soil  conditions,  would  not  be  considered 
a  binding  contract  for  construction.  On 
the  other  hand,  if  performance  of  a  con¬ 
tract  would  be  considered  the  com¬ 
mencement  of  construction  under  par¬ 
agraph  (a)  (2)  of  this  section  and  if 
construction  plans  are  in  existence  on 
July  24,  1969,  the  completed  building 
(including  structural  components  neces¬ 
sary  for  the  operation  of  the  building, 
such  as  a  furnace  and  central  air  con¬ 
ditioning  unit)  may  qualify  under  sec¬ 
tion  167 (j )  (3)  (B).  Thus,  for  example,  if 
a  taxpayer  enters  into  a  contract  for 
the  construction  of  a  building  shell  on 
July  1,  1969,  and  construction  plans  with 
respect  to  the  completed  building  are 
in  existence  on  July  24,  1969,  the  com¬ 
pleted  building,  including  plumbing  and 
heating  not  subject  to  such  contract, 
may  qualify  under  section  167(j)  (3)  (B). 
On  the  other  hand,  if  the  taxpayer  has 
entered  into  a  contract  for  the  excava¬ 
tion  of  the  footings  of  a  building,  but 
completed  construction  plans  are  not  in 
existence  on  July  24,  1969,  only  the  prop¬ 
erty  subject  to  the  contract  will  qualify 
under  section  167 (j )  (3)  (B)-.  (See,  how¬ 
ever,  §  1.167(j)-7.) 

(c)  Contract  for  permanent  financ¬ 
ing — (1)  General  rule.  Section  167 ( j )  (3) 
(B)  provides  that  section  167(j)  (1)  shall 
not  apply  and  section  167(b)  shall  apply 
(subject  to  the  limitations  of  section  167 
(c) )  in  the  case  of  any  section  1250 
property  for  which  a  written  contract 
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with  respect  to  a  substantial  portion  of 
the  permanent  financing  of  such  prop¬ 
erty  was  binding  on  the  taxpayer  on 
July  25, 1969,  and  at  all  times  thereafter. 

A  contract  for  permanent  financing  will 
qualify  under  section  167(j)(3)(B)  only 
if  such  contract  meets  the  requirements 
of  subparagraphs  (2)  through  (7)  of  this 
paragraph. 

(2)  Nature  of  permanent  financing 
contract.  A  contract  will  qualify  under 
this  paragraph  only  if  (i)  the  contract 
specifically  describes  the  property  to  be 
constructed,  reconstructed,  or  erected, 

(ii)  the  parties  to  the  contract  are  the 
taxpayer  and  an  independent  lender, 

(iii)  the  term  of  the  loan  extends  at 
least  3  years  beyond  the  scheduled  com¬ 
pletion  of  the  project,  and  (iv)  the 
financing  agreement  provides  funds 
covering  a  substantial  portion  of  the 
permanent  financing  of  the  property  to 
be  constructed,  reconstructed,  or  erected. 
Generally,  the  financing  agreement  will 
be  considered  to  cover  a  substantial  por¬ 
tion  of  the  permanent  financing  of  the 
property  if  the  terms  of  the  agreement 
provide  for  the  lending  of  an  amount 
in  excess  of  40  percent  of  the  reasonably 
estimated  cost  of  construction,  recon¬ 
struction,  or  erection  of  the  property, 
which  is  to  be  financed  by  borrowing. 
For  purposes  of  this  subparagraph,  an 
independent  lender  need  not  necessarily 
be  a  bank,  building  and  loan  association, 
or  other  financing  institution,  provided 
that  the  agreement  represents  a  bona 
fide  commitment  of  funds  on  behalf  of  a 
financially  responsible  person  or  orga¬ 
nization,  negotiated  at  arm’s  length. 

(3)  Legal  formality.  In  order  for  a 
financing  agreement  to  qualify  as  per¬ 
manent  financing  under  this  paragraph, 
such  agreement  (i)  must  be  in  writing, 
(ii)  must  constitute  a  contract  under 
applicable  State  or  local  law,  and  (iii) 
must  be  enforceable  against  the  tax¬ 
payer  under  such  law. 

(4)  Continuing  existence  of  contract 
and  its  terms.  In  order  for  a  financing 
agreement  to  qualify  under  this  para¬ 
graph,  the  terms  of  such  agreement  must 
not  be  materially  modified  after  July  24, 
1969.  Among  the  modifications  which 
will  ordinarily  be  considered  material 
are  a  change  in  the  Interest  rate  of  the 
loan,  a  change  in  the  term  of  the  loan, 
or  an  alteration  in  the  amount  of  the 
loan,  unless  such  modifications  are  pur¬ 
suant  to  a  contract  provision  in  effect  on 
July  24,  1969,  such  as  a  provision  for  a 
variable  rate  of  interest.  Generally,  if 
there  is  a  material  modification  in  a 
financing  agreement,  the  agreement  will 
not  qualify  under  this  paragraph.  How¬ 
ever,  if  circumstances  exist  which  show 
that  the  modification  does  not  reduce  the 
taxpayer’s  obligation  under  the  financing 
agreement,  for  example,  an  increase  in 
the  amount  of  the  loan,  then  such  agree¬ 
ment  will  be  considered  as  binding  to  the 
extent  of  the  terms  prior  to  the  modifica¬ 
tion. 

(5)  Extent  of  taxpayer’s  obligations.  If 
an  agreement  qualifies  as  permanent 
financing  under  this  paragraph,  the  com¬ 
pleted  building  or  buildings  which  con¬ 
stitute  the  underlying  subject  matter  of 


the  financing  agreement  will  qualify 
under  section  167 ( j )  (3)  (B) :  Provided, 
That  the  agreement  identifies  and  de¬ 
scribes  the  property  to  be  constructed, 
reconstructed,  or  erected,  and  there  is  no 
material  change  in  the  construction 
plans  or  specifications  after  July  25, 1969. 
Thus,  if  an  agreement  represents,  in  ef¬ 
fect,  a  general  line  of  credit,  the  agree¬ 
ment  will  not  be  considered  a  contract 
for  permanent  financing  under  this  para¬ 
graph,  since  the  property  to  be  con¬ 
structed  is  not  identified.  Further,  if  there 
is  a  change  in  construction  plans  or 
specifications  after  July  24, 1969,  only  the 
property  which  was  an  integral  part  of 
construction  plans  or  specifications  on 
July  24,  1969,  shall  qualify  under  this 
paragraph. 

(6)  Contracts  with  undetermined  terms 
or  conditions.  A  financing  agreement  may 
qualify  under  this  paragraph  even 
though  some  of  its  terms  are  to  be  de¬ 
termined  after  July  24,  1969:  Provided, 
That  the  determination  is  not  within 
the  unrestricted  control  of  the  taxpayer, 
and  such  terms  are  in  fact  determined. 
Similarly,  a  financing  agreement  may  be 
considered  binding  upon  the  taxpayer 
even  if  it  is  subject  to  the  happening  of 
certain  contingencies  which  have  not  oc¬ 
curred  by  July  25,  1969:  Provided,  That 
the  happening  of  the  contingencies  is  not 
within  the  unrestricted  control  of  the 
taxpayer,  and  the  contingencies  in  fact 
occur.  For  example,  a  permanent  financ¬ 
ing  agreement  which  provides  for  a  var¬ 
iable  rate  of  interest  may  qualify  under 
this  paragraph. 

(7)  Liability  for  damages.  A  financing 
agreement  will  not  qualify  under  this 
paragraph  unless  (i)  the  taxpayer’s  fail¬ 
ure  to  perform  would  subject  him  to 
liability  for  damages  or  to  a  forfeiture 
of  a  down  payment,  commitment  fee,  or 
deposit,  and  (ii)  the  amount  of  such 
liability  or  forfeiture  is  more  than  nomi¬ 
nal.  In  determining  whether  a  deposit, 
commitment  fee,  or  down  payment  is 
nominal,  the  size  of  the  deposit,  com¬ 
mitment  fee,  or  down  payment  relative 
to  the  amount  of  funds  to  be  provided  is 
one  of  the  circumstances  to  be  taken  into 
account.  Thus,  if  a  commitment  fee  is 
paid  to  a  lender  at  the  time  a  permanent 
financing  arrangement  is  entered  into, 
the  fee  is  forfeitable  if  the  taxpayer  fails 
to  consummate  the  loan,  and  the  size 
of  the  commitment  fee  is  more  than 
nominal,  the  agreement  may  qualify  as 
permanent  financing  under  this  para¬ 
graph  even  though  the  taxpayer  is  not 
legally  obligated  to  consummate  the 
loan. 

§  1.167 ( j) —  5  Depreciation  of  used  sec¬ 
tion  1250  property. 

(a)  General  rule.  Except  as  provided 
in  §  1.167(j)-6,  in  the  case  of  section 
1250  property  acquired  after  July  24, 
1969,  the  original  use  of  which  does  not 
commence  with  the  taxpayer,  the  reason¬ 
able  allowance  for  depreciation  provided 
by  section  167(a)  shall  not  exceed  an 
amount  computed  under  (1)  the  straight 
line  method  of  depreciation,  or  (2)  any 
other  reasonable  and  consistently  ap¬ 
plied  method  of  computing  depreciation 


other  than  (i)  any  declining  balance 
method,  (ii)  the  sum  of  the  years-digit 
method,  or  (iii)  any  other  method  allow¬ 
able  solely  by  reason  of  section  167(b) 
(4)  or  167 (J)  (1)  (C).  Generally,  a  meth¬ 
od  of  depreciation  will  be  considered 
reasonable  under  this  section  if  depreci¬ 
ation  allowances  computed  in  accord¬ 
ance  with  such  method  do  not,  during 
the  first  two- thirds  of  the  useful  life  of 
the  property,  result  in  accumulated  al¬ 
lowances  at  the  end  of  any  taxable  year 
greater  than  the  total  of  the  accumu¬ 
lated  allowances  which  would  have  re¬ 
sulted  under  the  straight  line  method  of 
depreciation.  For  purposes  of  this  section 
property  shall  be  deemed  to  be  acquired 
on  the  date  the  taxpayer  first  bears  the 
burden  and  enjoys  the  benefits  of  owner¬ 
ship.  For  special  rules  with  respect  to 
used  property  acquired  after  July  24, 
1969,  pursuant  to  a  binding  written  con¬ 
tract  in  effect  on  such  date,  see  section 
167 (j)  (6)  (C)  and  §  1.167(j)-7(c) . 

§  1.167(j)— 6  Depreciation  of  used  resi¬ 
dential  rental  property. 

(a)  Special  rule.  In  the  case  of  section 
1250  property  which  is  residential  rental 
property  (as  defined  in  section  167 (j) 
(2)  (B) )  for  the  taxable  year,  acquired 
after  July  24,  1969,  which  has  an  esti¬ 
mated  useful  life  of  20  years  or  more  in 
the  hands  of  the  taxpayer  at  the  time  of 
such  acquisition,  and  the  original  use  of 
which  does  not  commence  with  the  tax¬ 
payer,  the  reasonable  allowance  provided 
by  section  167(a)  shall  not  exceed  an 
amount  computed  under  one  of  the  fol¬ 
lowing  methods  of  depreciation:  (1)  The 
straight  line  method:  (2)  the  declining 
balance  method  using  a  rate  not  exceed¬ 
ing  125  percent  of  the  appropriate 
straight  line  rate  computed  without  ad¬ 
justment  for  salvage:  or  (3)  any  other 
reasonable  and  consistently  applied 
method  of  computing  depreciation,  not 
including  (i)  the  sum  of  the  years-digits 
method,  (ii)  any  declining  balance  meth¬ 
od  using  a  rate  greater  than  125  percent 
of  the  straight  line  rate  computed  with¬ 
out  adjustment  for  salvage,  or  (iii)  any 
other  method  allowable  solely  by  reason 
of  section  167(b)(4)  or  167(J)  (1)  (C) . 
For  purposes  of  determining  whether 
property  qualifies  as  residential  rental 
property  for  a  taxable  year  under  section 
167(j)  (2)  (B),  only  the  gross  rental  in¬ 
come  attributable  to  that  portion  of  the 
year  in  which  the  taxpayer  is  entitled  to 
compute  depreciation  with  respect  to  the 
property  shall  be  taken  into  account. 
(For  period  when  depreciation  is  allow¬ 
able,  see  §  1.167  (a) -10.)  Thus,  if  a  cal¬ 
endar  year  taxpayer  acquires  a  building 
on  June  15,  1970,  which  had  been  placed 
in  service  on  January  1,  1970,  only  the 
rent  attributable  to  the  period  from 
June  15,  1970,  to  December  31, 1970,  shall 
be  taken  into  account  for  1970  for  pur¬ 
poses  of  section  167 ( j)  (2)  (B).  A  change 
in  the  computation  of  the  allowance  for 
depreciation  with  respect  to  used  sec¬ 
tion  1250  property  may  be  permitted  or 
required  by  reason  of  the  qualification  or 
disqualification  of  such  property  as  resi¬ 
dential  rental  property  under  section 
167 < j )  (2)  (B).  (See  §  1.167(j)-3(c).) 
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Generally,  a  method  of  depreciation  will 
be  considered  reasonable  under  this  sec¬ 
tion  if  depreciation  allowances  computed 
in  accordance  with  such  method  do  not, 
during  the  first  two-thirds  of  the  useful 
life  of  the  property,  result  in  accumu¬ 
lated  allowances  at  the  end  of  any  tax¬ 
able  year  greater  than  the  total  of  the 
accumulated  allowances  which  would 
have  resulted  under  the  declining  bal¬ 
ance  method  of  depreciation,  using  a  rate 
not  exceeding  125  percent  of  the  appro¬ 
priate  straight  line  rate  computed  with¬ 
out  adjustment  for  salvage.  For  purposes 
of  this  section,  property  shall  be  deemed 
to  be  acquired  on  the  date  the  taxpaver 
first  bears  the  burdens  and  enjoys  the 
benefits  of  ownership.  For  special  rules 
with  respect  to  used  residential  rental 
property  acquired  after  July  24,  1969, 
pursuant  to  a  binding  written  contract 
in  effect  on  such  date,  see  section  167 (j) 
(6)  (C)  and  §  1 .167 (j) -7(c) . 

§  1.167(j)— 7  Special  operating  rules. 

(a)  Special  exceptions  for  section  1250 
property — (1)  In  general.  Under  section 
167 ( j )  (6)  (A),  certain  special  rules  sim¬ 
ilar  to  the  rules  contained  in  paragraphs 
(5),  (9),  (10),  and  (13)  of  section  48(h) 
are,  under  regulations  prescribed  by  the 
Secretary  or  his  delegate,  to  be  applied 
for  purposes  of  paragraphs  (3),  (4),  and 
(5)  of  section  167(j).  The  operation  of 
the  special  rules  contained  in  section 
107(j )  (6)  (A)  is  described  in  subpara¬ 
graphs  (2)  through  (5)  of  this  para¬ 
graph. 

(2)  Completed  building  rule.  If  section 
167(j)(3)  applies  to  section  1250  prop¬ 
erty  (generally  where  such  property  is 
subject  to  a  binding  written  contract,  or 
where  construction,  reconstruction,  or 
erection  of  property  has  begun)  section 
167  ( j )  (1)  does  not  apply  and  the  meth¬ 
ods  of  depreciation  described  in  section 
167(b)  (subject  to  the  limitations  con¬ 
tained  in  section  167(c))  are  deemed  to 
produce  a  reasonable  allowance  for  de¬ 
preciation.  Under  the  completed  build¬ 
ing  rule  of  this  subparagraph,  certain 
section  1250  property  may  qualify  under 
section  167 (j)  (3)  which,  but  for  this  sub- 
paragraph,  would  not  qualify  under  such 
section  because  of  the  lack  of  construc¬ 
tion  plans  or  specifications  on  July  24, 
1969.  Under  the  completed  building  rule 
of  this  subparagraph,  if  construction 
plans  or  specifications  are  not  complete 
on  July  24,  1969,  but  there  is  a  contract 
which  meets  the  requirements  of  §  1.167 
(j)— 4(b)  or  a  permanent  financing 
agreement  which  meets  the  requirements 
of  §  1.167(j)-4(c),  and  more  than  50 
percent  of  the  cost  of  the  completed 
building  is  subject  to  such  contract,  then 
the  completed  building  will  qualify  un¬ 
der  section  167(j)  (3)  (B).  Likewise,  if 
construction,  reconstruction,  or  erection 
of  property  has  begun  before  July  25, 
1969,  and  more  than  50  percent  of  the 
cost  of  the  completed  building  is  subject 
to  construction  plans  in  existence  on 
July  24,  1969,  but  construction  plans  are 
not  complete  with  respect  to  the  re¬ 
mainder  of  the  building  mi  such  datfe, 
all  the  section  1250  property  in  the  com¬ 
pleted  building  will  qualify  under  sec¬ 
tion  167 (J)  (3)  (A). 


(3)  Transfers  to  be  disregarded — (i) 
Transfers  by  death  or  certain  transac¬ 
tions.  If  section  1250  property  or  rights 
under  a  contract  (which  meets  the  re¬ 
quirements  of  paragraphs  (b)  and  (c) 
of  ?  1 .167  ( j )  — 4)  are  transferred  in  a 
transfer  by  reason  of  death  or  a  trans¬ 
action  described  in  subdivision  (ii)  of 
this  subparagraph,  and  such  property  (or 
the  property  acquired  under  such  con¬ 
tract)  would  have  qualified  under  sec¬ 
tion  167(3)  (3) ,  or  167(j)  (6)  (C)  in  the 
hands  of  the  decedent  or  the  transferor, 
such  property  shall  qualify  under  such 
sections  in  the  hands  of  the  transferee. 
For  purposes  of  determining  whether 
property  would  have  qualified  in  the 
hands  of  the  decedent  or  transferor,  the 
principles  contained  in  section  167(j )  (3) , 
167 ( j )  (6)  (C),  and  this  section  apply. 
The  term  “transfer  by  reason  of  death” 
means,  for  purposes  of  this  subpara¬ 
graph,  a  transfer  of  property  which,  in 
the  hands  of  the  transferee,  has  a  basis 
determined  under  the  provisions  of  sec¬ 
tion  1014(a)  (relating  to  basis  of  prop¬ 
erty  acquired  from  a  decedent)  because 
of  the  death  of  the  transferor. 

(ii)  Transactions  covered.  The  trans¬ 
actions  referred  to  in  subdivision  (i)  of 
this  subparagraph  are  transactions  as  a 
result  of  which  the  basis  of  property  in 
the  hands  of  the  transferee  is  determined 
by  reference  to  its  basis  in  the  hands 
of  the  transferor  by  reason  of  the  appli¬ 
cation  of  any  of  the  following  provisions : 

(a)  Section  332  (relating  to  distribu¬ 
tions  in  liquidation  of  an  80  percent  or 
more  controlled  subsidiary  corporation) ; 

(b)  Section  351  (relating  to  transfers 
to  a  corporation  controlled  by  the 
transferor) ; 

(c)  Section  361  (relating  to  exchanges 
pursuant  to  certain  corporate  reorga¬ 
nizations)  ; 

(d)  Section  371(a)  (relating  to  ex¬ 
changes  pursuant  to  certain  receivership 
and  bankruptcy  proceedings) ; 

(e)  Section  374(a)  (relating  to  ex¬ 
changes  pursuant  to  certain  railroad 
reorganizations) ; 

(/)  Section  721  (relating  to  transfers 
to  a  partnership  in  exchange  for  a  part¬ 
nership  interest) ; 

(flf)  Section  731  (relating  to  distribu¬ 
tions  by  a  partnership  to  a  partner) , 

(iii)  Transactions  to  which  section 
334(b)(2)  applies.  If  property  or  rights 
under  a  contract  are  acquired  in  a  trans¬ 
action  to  which  section  334(b)(2)  (re¬ 
lating  to  certain  liquidations  of  a  sub¬ 
sidiary)  applies,  and  such  property  (or 
the  property  acquired  under  such  con¬ 
tract)  would  have  qualified  under  sec¬ 
tion  167 ( j )  (3)  or  167 (j)  (6)  (C)  in  the 
hands  of  the  transferor  corporation,  then 
such  property  shall  also  qualify  in  the 
hands  of  the  transferee  corporation. 
This  subparagraph  shall  apply  only  if 
80  percent  or  more  of  the  stock  of  the 
corporation  making  the  distribution 
under  section  334(b)  (2)  was  acquired  by 
the  distributee  before  July  25,  1969,  or 
pursuant  to  a  written  contract  which 
was  binding  on  the  distributee  on  July  25, 
1969. 

(4)  Section  1250  property  acquired 
from  affiliated  corporation.  If  section 
1250  property  or  rights  under  a  contract 


are  acquired  after  July  24,  1969,  by  a 
corporation  which  is  a  member  of  an 
affiliated  group  from  another  member 
of  the  same  affiliated  group,  the  acquir¬ 
ing  corporation  shall  be  treated  as  hav¬ 
ing  (i)  acquired  the  property  on  the 
date  it  was  acquired  by  the  other  mem¬ 
ber,  (ii)  entered  into  a  binding  written 
contract  for  the  construction,  recon¬ 
struction,  erection,  acquisition,  or  per¬ 
manent  financing  of  the  property  on  the 
date  on  which  the  other  member  en¬ 
tered  into  such  a  binding  contract,  and 
(iii)  commenced  construction,  recon¬ 
struction,  or  erection  of  the  property  on 
the  date  on  which  the  other  member 
commenced  such  construction,  recon¬ 
struction,  or  erection.  Thus,  in  general, 
the  determination  of  whether  section 
1250  property  qualifies  under  section  167 
(j)  (3)  or  167 ( j )  (6)  (C)  in  the  hands  of 
the  acquiring  corporation  depends  upon 
whether  the  property  would  have  quali¬ 
fied  under  such  sections  in  the  hands  of 
the  transferor  corporation.  For  purposes 
of  this  subparagraph,  the  term  “affiliated 
group”  shall  have  the  same  meaning  as 
in  section  1504(a),  except  that  all  cor¬ 
porations  are  to  be  treated  as  includible 
corporations  (without  any  exclusion 
under  section  1504(b)).  The  provisions 
of  this  subparagraph  shall  apply  whether 
or  not  the  affiliated  group  elects  to  file 
a  consolidated  return. 

(5)  Certain  replacement  property. 
Under  this  subparagraph,  section  1250 
property  may  qualify  under  section  167 
(j)  (3)  or  167(j)  (6)  (C)  if  such  property 
is  placed  in  service  to  replace  property 
which  was  destroyed  or  damaged  by  fire, 
storm,  shipwreck,  or  other  casualty,  or 
stolen.  This  rule  shall  apply  only  to  the 
extent  that  the  co6t  or  other  basis  of  the 
replacement  section  1250  property  does 
not  exceed  the  adjusted  basis  of  the 
property  which  was  destroyed,  damaged, 
or  stolen.  The  property  which  is  replaced 
must  have  been  section  1250  property  in 
the  hands  of  the  taxpayer,  and  the  re¬ 
placement  property  must  be  similar  or 
related  in  service  or  use  to  the  replaced 
property. 

(b)  Property  considered  as  used  prop¬ 
erty — (1)  General  rule.  If  section  1250 
property  which  is  not  property  described 
in  section  167(a)  when  its  original  use 
commences  becomes  property  described 
in  section  167(a)  after  July  24,  1969, 
such  property  shall  not  be  considered 
property  the  original  use  of  which  com¬ 
mences  with  the  taxpayer  for  purposes 
of  section  167(j)  (1)  and  (2)  and  shall 
be  subject  to  the  provisions  of  section 
167 ( j )  (4)  or  (5). 

(2)  Example.  Subparagraph  (1)  of 
this  paragraph  may  be  illustrated  by 
the  following  example: 

Example.  A  buys  a  new  house  in  January 
of  1969,  occupies  the  house  as  a  personal 
residence  until  November  of  1969,  and  then 
rents  the  house.  The  property  is  considered 
as  property  the  original  use  of  which  does 
not  commence  with  the  taxpayer. 

(c)  Binding  contract  with  respect  to 
used  property.  Under  section  167 ( j )  (6) 
(C),  sections  167(j)(4)  and  167(j)(5) 
shall  not  apply  in  the  case  of  section 
1250  property  acquired  after  July  24, 
1969,  pursuant  to  a  written  contract  for 
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the  acquisition  of  such  property,  or  for 
a  substantial  portion  of  the  permanent 
financing  thereof,  which  was  on  July  24, 
1969,  and  at  all  times  thereafter  binding 
on  the  taxpayer.  Thus,  if  this  paragraph 
applies,  property  may  be  depreciated 
under  a  method  of  depreciation  de¬ 
scribed  in  §  1.167 (b)-0(b),  such  as  the 
declining  balance  method  using  a  rate 
not  exceeding  150  percent  of  the  appro¬ 
priate  straight  line  rate.  For  purposes 
of  this  paragraph,  a  contract  for  the 
acquisition  of  property  or  for  a  substan¬ 
tial  portion  of  the  permanent  financing 
of  property  shall  not  be  considered  bind¬ 
ing  on  the  taxpayer  unless  such  contract 
meets  the  requirements  of  paragraph 
(b)  or  (c)  of  §  1.167 ( j )  —4,  whichever  is 
applicable.  For  purposes  of  this  para¬ 
graph,  property  shall  be  deemed  to  be 
acquired  on  the  date  the  taxpayer  first 
bears  the  burdens  and  enjoys  the  bene¬ 
fits  of  ownership. 

Par.  2.  Section  1.167(e)-l  is  amended 
by  revising  paragraphs  (a)  and  (b) 
thereof,  and  by  adding  a  new  paragraph 
(d),  to  read  as  follows: 

§  1.167(e)— 1  Change  in  method. 

(a)  In  general.  Any  change  in  the 
method  of  computing  the  depreciation 
allowances  with  respect  to  a  particular 
account  (other  than  a  change  in  method 
permitted  or  required  by  reason  of  the 
operation  of  section  167(j)(2)  and 
§  1 .167  ( j )  —3  (c) )  is  a  change  in  method 
of  accounting,  and  such  a  change  will  be 
permitted  only  with  the  consent  of  the 
Commissioner,  except  that  certain 
changes  to  the  straight  line  method  of 
depreciation  will  be  permitted  without 
consent  as  provided  in  section  167(e) 
(1),  (2),  and  (3).  Except  as  provided  in 
paragraphs  (c)  and  (d)  of  this  section,  a 
change  in  method  of  computing  depre¬ 
ciation  will  be  permitted  only  with  re¬ 
spect  to  all  the  assets  contained  in  a 
particular  account  as  defined  in  §  1.167 
(a) -7.  Any  change  in  the  percentage  of 
the  current  straight  line  rate  under  the 
declining  balance  method,  as  for  exam¬ 
ple,  from  200  percent  of  the  straight  line 
rate  to  any  other  percent  of  the  straight 
line  rate,  or  any  change  in  the  interest 
factor  used  in  connection  with  a  com¬ 
pound  interest  or  sinking  fund  method, 
will  constitute  a  change  in  method  of 
depreciation.  Any  request  for  a  change 
in  method  of  depreciation  shall  be  made 
in  accordance  with  section  446  and  the 
regulations  thereunder  and  shall  state 
the  character  and  location  of  the  prop¬ 
erty,  method  of  depreciation  being  used 
and  the  method  proposed,  the  date  of 
acquisition,  the  cost  or  other  basis  and 
adjustments  thereto,  amount  recovered 
through  depreciation  and  other  allow¬ 
ances,  the  estimated  salvage  value,  the 
estimated  remaining  life  of  the  property, 
and  such  other  information  as  may  be 
required.  For  rules  covering  the  use  of 
depreciation  methods  by  acquiring  cor¬ 
porations  in  the  case  of  certain  corpo¬ 
rate  acquisitions,  see  section  381(c)(6) 
and  the  regulations  thereunder. 

(b)  Declining  balance  to  straight  line. 
In  the  case  of  an  account  to  which  the 
method  described  in  section  167(b)  (2)  is 
applicable,  a  taxpayer  may  change  with¬ 


out  the  consent  of  the  Commissioner 
from  the  declining  balance  method  of 
depreciation  to  the  straight  line  method 
at  any  time  during  the  useful  life  of  the 
property  under  the  following  conditions. 
Such  a  change  may  not  be  made  if  a  pro¬ 
vision  prohibiting  such  a  change  is  con¬ 
tained  in  an  agreement  under  section 
167(d).  When  the  change  is  made,  the 
unrecovered  cost  or  other  basis  (less  a 
reasonable  estimate  for  salvage)  shall  be 
recovered  through  annual  allowances 
over  the  estimated  remaining  useful  life 
determined  in  accordance  with  the  cir¬ 
cumstances  existing  at  the  time.  With 
respect  to  any  account,  this  change  will 
be  permitted  only  if  applied  to  all  the 
assets  in  the  account  as  defined  in 
§  1.167(a)-7.  If  the  method  of  deprecia¬ 
tion  described  in  section  167(b)  (2)  (the 
declining  balance  method  of  depreciation 
using  a  rate  not  exceeding  200  percent  of 
the  straight  line  rate)  is  an  acceptable 
method  of  depreciation  with  respect  to  a 
particular  account,  the  taxpayer  may 
elect  under  this  paragraph  to  change  to 
the  straight  line  method  of  depreciation 
even  if  with  respect  to  that  particular 
account  the  declining  balance  method  is 
permitted  under  a  provision  other  than 
section  167(b)  (2).  Thus,  for  example,  in 
the  case  of  section  1250  property  to 
which  section  167(j)(l)  is  applicable, 
section  167(b)  does  not  apply,  but  the 
declining  balance  method  of  deprecia¬ 
tion  using  150  percent  of  the  straight  line 
rate  is  an  acceptable  method  of  depreci¬ 
ation  under  section  167 (j)  (1)  (B) .  Ac¬ 
cordingly,  the  taxpayer  may  elect  under 
this  paragraph  to  change  to  the  straight 
line  method  of  depreciation  with  respect 
to  such  property.  Similarly,  if  the  tax¬ 
payer  acquired  used  property  before 
July  25,  1969,  and  adopted  the  150  per¬ 
cent  declining  balance  method  of  depre¬ 
ciation  permitted  with  respect  to  such 
property  under  §  1.167 (b) —0 (b) ,  the  tax¬ 
payer  may  elect  under  this  paragraph  to 
change  to  the  straight  line  method  of 
depreciation  with  respect  to  such  prop¬ 
erty.  The  taxpayer  shall  furnish  a  state¬ 
ment  with  respect  to  the  property  which 
is  the  subject  of  the  change  showing  the 
date  of  acquisition,  cost  or  other  basis, 
amounts  recovered  through  depreciation 
and  other  allowances,  the  estimated  sal¬ 
vage  value,  the  character  of  the  prop¬ 
erty,  the  remaining  useful  life  of  the 
property,  and  such  other  information  as 
may  be  required.  The  statement  shall  be 
attached  to  the  taxpayer’s  return  for  the 
taxable  year  in  which  the  change  is 
made.  A  change  to  the  straight  line 
method  must  be  adhered  to  for  the  entire 
taxable  year  of  the  change  and  for  all 
subsequent  taxable  years  unless,  with  the 
consent  of  the  Commissioner,  a  change  to 
another  method  is  permitted. 

***** 

(d)  Change  with  respect  to  section 
1250  property.  (1)  In  respect  of  his  first 
taxable  year  beginning  after  July  24, 
1969,  a  taxpayer  may  elect,  without  the 
consent  of  the  Commissioner,  to  change 
the  method  of  depreciation  of  section 
1250  property  (as  defined  in  section 
1250(c))  from  any  declining  balance 
method  or  sum  of  the  years-digits 


method  to  the  straight  line  method.  With 
respect  to  any  account  (as  defined  in 
§  1.167(a)-7)  this  change  may  be  made 
notwithstanding  any  provision  to  the 
contrary  in  an  agreemeht  under  section 
167(d),  but  such  change  will  constitute 
(as  of  the  first  day  of  such  taxable  year) 
a  termination  of  siich  agreement  as  to  all 
property  in  such  account.  With  respect 
to  any  account,  this  change  will  be  per¬ 
mitted  only  if  applied  to  all  the  section 
1250  property  in  the  account.  The  elec¬ 
tion  shall  be  made  by  a  statement  on,  or 
attached  to,  the  return  for  such  taxable 
year  filed  on  or  before  the  last  day  pre¬ 
scribed  by  law,  including  extensions 
thereof,  for  filing  such  return. 

(2)  When  an  election  under  this  para¬ 
graph  is  made  in  respect  of  section  1250 
property  in  an  account,  the  unrecovered 
cost  or  other  basis  (less  a  reasonable 
estimate  for  salvage)  of  all  the  section 
1250  property  in  the  account  shall  be  re¬ 
covered  through  annual  allowances  over 
the  estimated  remaining  useful  life  de¬ 
termined  in  accordance  with  the  cir¬ 
cumstances  existing  at  that  time.  If  there 
is  other  property  in  such  account,  the 
other  property  shall  be  placed  in  a  sep¬ 
arate  account  and  depreciated  by  using 
the  same  method  as  was  used  before  the 
change  permitted  by  this  paragraph,  but 
the  estimated  useful  life  of  such  prop¬ 
erty  shall  be  redetermined  in  accordance 
with  §  1.167(b)-2  or  §  1.167(b)-3,  which¬ 
ever  is  applicable.  The  taxpayer  shall 
maintain  records  which  permit  specific 
identification  of  the  section  1250  prop¬ 
erty  in  the  account  with  respect  to  which 
the  election  is  made  and  any  other  prop¬ 
erty  in  such  account.  The  records  shall 
also  show  for  all  the  property  in  the  ac¬ 
count  the  date  of  the  acquisition,  cost  or 
other  basis,  amounts  recovered  through 
depreciation  and  other  allowances,  the 
estimated  salvage  value,  the  character 
of  the  property,  and  the  estimated  re¬ 
maining  useful  life  of  the  property.  A 
change  to  the  straight  line  method  under 
this  paragraph  must  be  adhered  to  for 
the  entire  taxable  year  of  the  change  and 
for  all  subsequent  taxable  years  unless, 
with  the  consent  of  the  Commissioner, 
a  change  to  another  method  is  permitted. 

Par.  3.  Section  1.381(c)  (6) — 1  is 
amended  by  revising  paragraphs  (a)  and 
(b)  to  read  as  follows: 

§  1.381  (c)  (6)— 1  Depreciation  method. 

(a)  Carryover  requirement — (1)  Dis¬ 
tributions  in  taxable  years  ending  be¬ 
fore  July  25,  1969.  (i)  Section  381(c)  (6) 
provides  that  if,  in  a  transaction  in  a 
taxable  year  which  ends  before  July  25, 
1969,  to  which  section  381(a)  applies, 
an  acquiring  corporation  acquires  de¬ 
preciable  property  from  a  distributor  or 
transferor  corporation  which  computes 
its  allowance  for  the  depreciation  of  the 
property  under  section  167(b)  (2),  (3), 
or  (4),  the  acquiring  corporation  shall 
compute  Its  depreciation  allowance  by 
the  same  method  used  by  the  distributor 
or  transferor  corporation  with  respect  to 
such  property.  Thus,  if  the  distributor 
or  transferor  corporation  used  the  sum 
of  the  years-digits  method  under  sec¬ 
tion  167(b)(3)  with  respect  to  an  asset 
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distributed  or  transferred  to  an  acquir¬ 
ing  corporation,  the  acquiring  corpora¬ 
tion  will  be  required  to  use  the  sum  of  the 
years-digits  method  with  respect  to  such 
asset  acquired.  The  computation  of  the 
depreciation  allowance  with  respect  to 
the  property  acquired  shall  be  made 
under  the  provisions  of  section  167  and 
the  regulations  thereunder. 

(ii)  The  rules  provided  in  section  381 
(c)  (6)  and  subdivision  (i)  of  this  sub- 
paragraph  will  apply  only  with  respect 
to  that  part  or  all  of  the  basis  of  the 
property  in  the  hands  of  the  acquiring 
corporation  immediately  after  the  date 
of  distribution  or  transfer  as  does  not 
exceed  the  basis  of  the  property  in  the 
hands  of  the  distributor  or  transferor 
corporation  on  the  date  of  the  distribu¬ 
tion  or  transfer.  For  this  purpose,  the 
basis  of  the  property  in  the  hands  of  the 
distributor  or  transferor  corporation 
shall  be  the  adjusted  basis  provided  in 
section  1011  for  the  purpose  of  deter¬ 
mining  gain  on  the  sale  or  other  disposi¬ 
tion  of  such  property.  For  provisions  de¬ 
fining  the  date  of  distribution  or  transfer 
see  §  1.381-1  (b). 

(2)  Distributions  in  taxable  years 
ending  after  July  24,  19S9.  (i)  Section 
381(c)(6)  provides  that  if,  in  a  trans¬ 
action  in  a  taxable  year  ending  after 
July  24, 1969,  to  which  section  381(a)  ap¬ 
plies,  an  acquiring  corporation  acquires 
depreciable  property  from  a  distributor 
or  transferor  corporation  which  com¬ 
putes  its  allowances  for  the  depreciation 
of  the  property  under  subsection  (b), 

(j)  or  (k)  of  section  167,  the  acquiring 
corporation  shall  compute  its  deprecia¬ 
tion  allowance  by  the  same  method  used 
by  the  distributor  or  transferor  corpora¬ 
tion  with  respect  to  such  property.  Thus, 
if  the  distributor  or  transferor  corpora¬ 
tion  used  the  straight  line  method  under 
section  167(b)(1)  with  respect  to  an 
asset  distributed  or  transferred  to  an  ac¬ 
quiring  corporation,  the  acquiring  corpo¬ 
ration  will  be  required  to  use  the  straight 
line  method  with  respect  to  such  asset. 
Similarly,  if  the  distributor  or  transferor 
corporation  elected  to  compute  deprecia¬ 
tion  under  section  167 (k)  with  respect 
to  property  attributable  to  rehabilitation 
expenditures,  and  such  property  is  trans¬ 
ferred  to  an  acquiring  corporation,  the 
acquiring  corporation  will  be  required  to 
compute  depreciation  under  section  167 

(k)  with  respect  to  the  property  acquired. 
The  computation  of  the  depreciation  al¬ 
lowance  with  respect  to  the  property  ac¬ 
quired  shall  be  made  under  the  provisions 
of  section  167  and  th6  regulations  there¬ 
under. 

(ii)  The  rules  provided  in  section  381 
(c>(6)  and  subdivision  (i)  of  this  sub- 
paragraph  shall  apply  only  with  respect 
to  that  part  or  all  of  the  basis  of  the 
property  in  the  hands  of  the  acquiring 
corporation  immediately  after  the  date 
of  distribution  or  transfer  as  does  not 
exceed  the  basis  of  the  property  in  the 
hands  of  the  distributor  or  transferor 
corporation  on  the  date  of  the  distri¬ 
bution  or  transfer.  For  this  purpose,  the 
basis  of  the  property  in  the  hands  of  the 
distributor  or  transferor  corporation 
shall  be  the  adjusted  basis  provided  in 


section  1011  for  the  purpose  of  deter¬ 
mining  gain  on  the  sale  or  other  disposi¬ 
tion  of  such  property.  For  provisions  de¬ 
fining  the  date  of  distribution  or  trans¬ 
fer  see  §  1.381-1  (b). 

(b)  Portion  in  excess  of  distributor  or 
transferor  corporation’s  basis — (1)  Gen¬ 
eral  rule.  With  respect  to  that  part  of 
the  basis  of  the  depreciable  property 
(other  than  certain  section  1250  property 
described  in  subparagraph  (2)  of  this 
paragraph)  which  in  the  hands  of  the 
acquiring  corporation  exceeds  the  ad¬ 
justed  basis  to  the  distributor  or  trans¬ 
feror  corporation,  the  acquiring  corpora¬ 
tion  may  use  any  reasonable  method  of 
computing  depreciation,  other  than  the 
methods  provided  in  section  167(b)  (2), 
(3),  or  (4),  See  paragraph  (b)  of  §  1.167 
(b)-0  for  methods  which  are  acceptable 
under  section  167(a)  with  respect  to  such 
property.  See  also  sections  334(b)(1) 
and  362(b)  for  the  determination  of  basis 
of  property  in  the  hands  of  the  acquir¬ 
ing  corporation  in  connection  with  a 
transaction  to  which  section  381(a) 
applies. 

(2)  Section  1250  property.  With  re¬ 
spect  to  that  part  of  the  basis  of  section 
1250  property  acquired  after  July  24, 
1969,  which  in  the  hands  of  the  acquir¬ 
ing  corporation  exceeds  the  adjusted 
basis  to  the  distributor  or  transferor 
corporation,  the  acquiring  corporation 
shall  be  subject  to  the  limitations  con¬ 
tained  in  section  167 (j)  (4)  (relating  to 
used  section  1250  property)  or  167(j)  (5) 
(relating  to  used  residential  rental  prop¬ 
erty).  Thus,  for  example,  if  section  1250 
property  which  is  not  residential  rental 
property  is  acquired  in  a  section  381(a) 
transaction  after  July  24,  1969,  the 
straight  line  method  of  depreciation  (or 
other  method  allowable  under  section 
167 ( j )  (4)  (B) )  is  the  only  acceptable 
method  with  respect  to  that  portion  of 
the  basis  of  the  property  which,  in  the 
hands  of  the  acquiring  corporation,  ex¬ 
ceeds  the  adjusted  basis  to  the  transferor 
or  distributor  corporation. 

***** 

|F.R.  Doc.  71-3;  Filed,  Jan.  4,  1971; 

8:45  a.m.] 

[  26  CFR  Part  1  ] 

INCOME  TAX 

Annual  Reports  of  Private 
Foundations 

On  Tuesday,  October  13,  1970,  notice 
of  proposed  rule  making  relating  to 
returns  and  annual  reports  of  exempt 
organizations  was  published  in  the  Fed¬ 
eral  Register  (35  F.R.  16049).  Notice  is 
hereby  given  that  §  1.6056-1  of  the  regu¬ 
lations  which  was  published  in  tentative 
form  in  paragraph  5  of  the  appendix 
to  the  notice  of  proposed  rule  making  is 
withdrawn.  In  addition  notice  is  hereby 
given  that  the  regulations  set  forth  in 
tentative  form  in  the  attached  appendix 
are  proposed  to  be  prescribed  by  the  Com¬ 
missioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury 
or  his  delegate.  Prior  to  the  final  adoption 
of  such  regulations  consideration  will  be 


given  to  any  comments  or  suggestions 
pertaining  thereto  which  are  submitted 
in  writing,  preferably  in  quintuplicate, 
to  the  Commissioner  of  Internal  Revenue, 
Attention:  CC:LR:T,  Washington,  D.C. 
20224,  and  are  received  before  January 
15,  1971.  Any  written  comments  or 
suggestions  not  specifically  designated  as 
confidential  in  accordance  with  26  CFR 
601.601(b)  may  be  inspected  by  any 
person  upon  written  request.  The  pro¬ 
posed  regulations  are  to  be  issued  under 
the  authority  contained  in  section  7805  of 
the  Internal  Revenue  Code  of  1954  (68A 
Stat.  917;  26  U.S.C.  7805). 

[seal]  Randolph  W.  Thrower, 

Commissioner  of  Internal  Revenue. 

In  order  to  provide  Income  Tax  Regu¬ 
lations  (26  CFR  Part  1)  under  section 
6056  of  the  Internal  Revenue  Code  of 
1954,  as  added  by  section  101(d)(3)  of 
the  Tax  Reform  Act  of  1969  (83  Stat. 
521),  the  following  regulation  is  added: 

There  is  added  where  appropriate  in 
Part  1  of  the  regulations  the  following 
new  section: 

§  1.6056—1  Annual  reports  by  private 
foundations. 

(a)  In  general.  (1)  The  foundation 
managers  (as  defined  in  section  4946  (b) ) 
of  every  private  foundation  (as  defined 
in  section  509(a))  the  assets  of  which 
are  at  least  $5,000  -at  any  time  during  a 
taxable  year  shall  file  an  annual  report 
setting  forth  the  information  described 
in  subparagraph  (3)  or  (4)  of  this 
paragraph. 

(2)  Form  of  annual  report,  time,  and 
place  of  filing:  The  annual  report  re¬ 
quired  by  this  paragraph  may  be  in 
printed,  typewritten,  or  other  form,  pro¬ 
vided  that  it  readily  and  legibly  discloses 
the  information  required  by  section  6056 
and  this  section.  Form  990-AR,  Annual 
Report  of  Private  Foundation,  may  be 
used  for  this  purpose.  The  annual  report 
shall  be  filed  at  the  place  specified  in  the 
instructions  applicable  to  Form  990  on  or 
before  the  15th  day  of  the  5th  calendar 
month  following  the  close  of  the  period 
for  which  the  report  is  filed. 

(3)  Foundations  not  using  Form  990- 
AR:  Foundation  managers  not  choosing 
to  use  Form  990-AR  as  the  annual  report 
required  by  this  paragraph  shall  file  a 
report  in  accordance  with  subpara¬ 
graphs  (1)  and  (2)  of  this  paragraph, 
setting  forth  the  information  required 
by  section  6056(b)  and  in  accordance 
with  the  instructions  applicable  to  Form 
990-AR. 

(4)  Notice  to  public  of  availability  of 
annual  report:  A  copy  of  the  notice  re¬ 
quired  by  section  6104(d)  (relating  to 
public  inspection  of  private  foundations’ 
annual  reports),  and  proof  of  publica¬ 
tion  thereof,  shall  be  filed  with  the  an¬ 
nual  report  required  by  this  paragraph. 
A  copy  of  such  notice  as  published,  and  a 
statement  signed  by  a  foundation  man¬ 
ager  stating  that  such  notice  was  pub¬ 
lished,  setting  forth  the  date  of  publica¬ 
tion  and  the  publication  in  which  it 
appeared,  shall  be  sufficient  proof  of 
publication  for  purposes  of  this 
subparagraph. 
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(b)  Special  rules — (1)  Manner  of 
making  annual  report  available  for  pub¬ 
lic  inspection.  The  foundation  managers 
of  a  private  foundation  may  satisfy  the 
requirement  that  the  annual  report  be 
made  available  for  public  inspection  at 
the  foundation’s  principal  office  by 
furnishing  a  copy  free  of  charge  to  per¬ 
sons  who  request  inspection. 

(2)  Furnishing  copies  to  libraries  and 
depositories.  The  Commissioner  may  des¬ 
ignate  appropriate  libraries  or  deposi¬ 
tories  to  which  the  foundation  managers 
will  be  required  to  send  copies  of  their 
annual  reports,  in  addition  to,  and  not  in 
lieu  of,  filing  such  annual  reports  with 
the  Internal  Revenue  Service  and  mak¬ 
ing  such  annual  reports  available  for 
public  inspection  at  the  principal  office 
of  the  foundation. 

(3)  Furnishing  of  copies  to  State  offi¬ 
cers.  The  foundation  managers  shall 
furnish  to  the  attorney  general  of  each 
State  which  has  jurisdiction  over  the 
foundation  or  its  assets  or  activities,  a 
copy  of  the  annual  report  required  by 
this  section.  Such  report  shall  be  so  fur¬ 
nished  on  or  before  the  due  date  for  the 
filing  of  such  report  with  the  Internal 
Revenue  Service.  In  addition,  the 
foundation  managers  shall  provide  upon 
request  a  copy  of  the  annual  report  to 
the  attorney  general  or  other  appro¬ 
priate  State  officer  of  any  State.  For  pur¬ 
poses  of  this  paragraph  and  §  301.6104- 
3  of  this  chapter,  the  States  which  have 
Jurisdiction  over  a  private  foundation 
include  but  are  not  limited  to  all  those  to 
which  the  foundation  is  required  by  pro¬ 
visions  of  State  law  to  report  in  any 
manner  on  its  activities  or  assets,  and  all 
those  with  which  the  foundation  is  re¬ 
quired  by  State  law  to  register  in  any 
manner. 

[F.R.  Doc.  71-98;  Filed,  Jan.  4,  1970; 

8:51  a.m.j 

[  26  CFR  Part  42  ] 
FOUNDATION  EXCISE  TAXES 
Operating  Foundation 

Notice  is  hereby  given  that  the  regu¬ 
lations  set  forth  in  tentative  form  in  the 
attached  appendix  are  proposed  to  be 
prescribed  by  the  Commissioner  of  In¬ 
ternal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury  or  his  delegate. 
Prior  to  the  final  adoption  of  such  regu¬ 
lations,  consideration  will  be  given  to 
any  comments  or  suggestions  pertaining 
thereto  which  are  submitted  in  writing, 
preferably  in  quintuplicate,  to  the  Com¬ 
missioner  of  Internal  Revenue,  Atten¬ 
tion:  CC:LR:T,  Washington,  D.C.  20224, 
within  the  period  of  30  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  Any  written  comments 
or  suggestions  not  specifically  designated 
as  confidential  in  accordance  with  26 
CFR  601.601(b)  may  be  inspected  by  any 
person  upon  written  request.  Any  per¬ 
son  submitting  written  comments  or  sug¬ 
gestions  who  desires  an  opportunity  to 
comment  orally  at  a  public  hearing  on 
these  proposed  regulations  should  sub¬ 
mit  his  request,  in  writing,  to  the  Com- 
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missioner  within  the  30-day  period.  In 
such  case,  a  public  hearing  will  be  held, 
and  notice  of  the  time,  place,  and  date 
will  be  published  in  a  subsequent  issue  of 
the  Federal  Register.  The  proposed  reg¬ 
ulations  are  to  be  issued  under  the  au¬ 
thority  contained  in  section  7805  of  the 
Internal  Revenue  Code  of  1954  (68A  Stat. 
917;  26  U.S.C.  7805). 

[seal!  Randolph  W.  Thrower, 
Commissioner  of  Internal  Revenue. 

The  following  regulations  are  pre¬ 
scribed  under  section  4942(j)(3)  of  the 
Internal  Revenue  Code  of  1954,  as  en¬ 
acted  by  section  101(b)  of  the  Tax 
Reform  Act  of  1969,  relating  to  the 
definition  of  operating  foundation.  Ex¬ 
cept  as  otherwise  provided  in  §  53.4942 
(b)-l  through  -6,  such  sections  take 
effect  for  taxable  years  commencing 
after  December  31, 1969. 

Private  Foundations 

§  53.4942(b)  Statutory  provisions;  op¬ 
erating  foundations. 

Sec.  4942.  Taxes  on  failure  to  distribute 
income. 

•  •  *  •  • 

(J)  Other  definitions. 

•  •  •  •  • 

(3)  Operating  foundation.  For  purposes  of 
this  section,  the  term  "operating  foundation” 
means  any  organization — 

(A)  Which  makes  qualifying  distributions 
(within  the  meaning  of  paragraph  (1)  or  (2) 
of  subsection  (g) )  directly  for  the  active 
conduct  of  the  activities  constituting  the 
purpose  or  function  for  which  it  Is  organized 
and  operated  equal  to  substantially  all  of 
its  adjusted  net  Income  (as  defined  In  sub¬ 
section  (f) ) ;  and 

(B)  (i)  Substantially  more  than  half  of 
the  assets  of  which  are  devoted  directly  to 
such  activities  or  to  functionally  related  busi¬ 
nesses  (as  defined  In  paragraph  (5)),  or  to 
both,  or  are  stock  of  a  corporation  which  Is 
controlled  by  the  foundation  and  substan¬ 
tially  all  of  the  assets  of  which  are  so 
devoted, 

(11)  Which  normally  makes  qualifying  dis¬ 
tributions  (within  the  meaning  of  para¬ 
graph  (1)  or  (2)  of  subsection  (g))  directly 
for  the  active  conduct  of  the  activities  con¬ 
stituting  the  purpose  or  function  for  which 
it  is  organized  and  operated  In  an  amount 
not  less  than  two-third  of  Its  minimum  in¬ 
vestment  return  (as  defined  In  subsection 
(e)).  or 

(ill)  Substantially  all  of  the  support  (other 
than  gross  Investment  Income  as  defined  In 
section  509(e) )  of  which  Is  normally  received 
from  the  general  public  and  from  five  or 
more  exempt  organizations  which  are  not  de¬ 
scribed  in  section  4946(a)  (1)  (H)  with  respect 
to  each  other  or  the  recipient  foundation; 
not  more  than  25  percent  of  the  support 
(other  than  gross  Investment  Income)  of 
which  is  normally  received  from  any  one  such 
exempt  organization;  and  not  more  than 
half  of  the  support  of  which  Is  normally  re¬ 
ceived  from  gross  investment  income. 

[Sec.  4942 (J)  as  added  by  sec.  101(b),  Tax 
Reform  Act  1969  (83  Stat.  489)  ] 

§  53.4942(b)— 1  Operating  foundation — 
in  general. 

(a)  Definition  of  operating  founda¬ 
tion.  Section  4942 ( j )  (3)  defines  the  term 
“operating  foundation”  to  mean  any 
private  foundation  substantially  all  of 
the  adjusted  net  income  of  which  is  spent 
directly  for  the  active  conduct  of  its  ac- 


REGISTER,  VOL.  36,  NO.  J— TUESDAY,  JANUARY 


tivities  constituting  the  purpose  or  func¬ 
tion  for  which  it  is  organized  and  oper¬ 
ated,  and  which,  in  addition,  meets 
either  the  assets  test  set  forth  in  section 
4942(j)  (3)  (B)  (i) ,  the  endowment  test 
set  forth  in  section  4942(j)  (3)  (B)  (ii) , 
or  the  support  test  set  forth  in  section 
4942(j)  (3)  (B)  (iii). 

(b)  Foreign  organizations.  A  private 
foundation  which  meets  the  definition  of 
the  term  “operating  foundation”  set 
forth  in  section  4942(j)(3)  will  be  con¬ 
sidered  an  operating  foundation  for  pur¬ 
poses  of  making  any  determination  under 
the  internal  revenue  laws  with  respect  to 
such  foundation,  or  any  grantor  or  con¬ 
tributor  thereto,  regardless  of  the  fact 
that  its  funds  are  not  used  within  the 
United  States  or  its  possessions,  or  it 
was  created  or  organized  other  than  in, 
or  under  the  law  of,  the  United  States, 
any  State  or  territory,  the  District  of 
Columbia,  or  any  possession  of  the 
United  States. 

§  53.4942(b)— 2  Operating  foundation — 
income  test. 

(a)  General  rule.  In  order  to  qualify 
as  an  operating  foundation,  an  organiza¬ 
tion  must  make  qualifying  distributions 
(within  the  meaning  of  section  4942(g) 

(1)  or  (2))  directly  for  the  active  con¬ 
duct  of  the  activities  constituting  the 
purpose  or  function  for  which  it  is  orga¬ 
nized  and  operated  equal  to  substantially 
all  of  its  adjusted  net  income  (as  defined 
in  section  4942(f) ). 

(b)  Meaning  of  “directly  for  the  active 
conduct”  of  exempt  activities.  (1)  To 
satisfy  the  income  test  set  forth  in  section 
4942(j)  (3)  (A),  the  qualifying  distribu¬ 
tions  which  a  foundation  makes  in  satis¬ 
faction  of  the  “substantially  all”  require¬ 
ment  (described  in  paragraph  (e)  of  this 
section)  must  be  used: 

(1)  By  the  distributing  foundation  it¬ 
self,  rather  than  by  or  through  one  or 
more  distributee  organizations  which 
receive  such  qualifying  distributions  di¬ 
rectly  or  indirectly  from  the  distributing 
foundation;  and 

(ii)  To  carry  on  the  active  conduct  of 
one  or  more  of  the  distributing  founda¬ 
tion’s  activities  constituting  the  purpose 
or  function  for  which  it  is  organized  and 
operated. 

(2)  Grants  made  to  other  organiza¬ 
tions  to  assist  them  in  conducting  their 
activities  are  considered  an  indirect, 
rather  than  direct,  means  of  carrying 
out  an  exempt  purpose  of  the  grantor 
foundation,  regardless  of  the  fact  that 
the  activities  of  the  grantee  organization 
may  further  the  exempt  program  or  pur¬ 
pose  of  the  grantor  foundation. 

(3)  An  operating  foundation  is  one 
which  makes  qualifying  distributions  to 
support  activities  or  programs  which  it 
undertakes  on  its  own  in  order  to  accom¬ 
plish  its  exempt  purpose.  A  foundation 
which  merely  makes  grants  to  other  or¬ 
ganizations  or  which,  without  some 
further  significant  involvement  as  de¬ 
scribed  in  paragraph  (c)  of  this  section, 
makes  grants,  scholarships,  or  other  pay¬ 
ments  to  individual  beneficiaries  is  not 
considered  to  be  employing  such  distri¬ 
butions  directly  for  the  active  conduct  of 
activities  which  constitute  the  purpose 
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or  function  for  which  it  is  organized  and 
operated.  Thus,  except  as  provided  in 
paragraph  (c)  of  this  section,  the  act 
of  paying  funds  or  making  them  available 
by  making  grants,  giving  scholarships,  or 
extending  or  guaranteeing  credit  does 
not  constitute  an  exempt  activity  which 
is  being  directly  and  actively  conducted 
by  the  foundation  within  the  meaning  of 
section  4942(j)  (3)  (A).  For  a  foundation 
to  be  considered  as  making  qualifying 
distributions  “directly  for  the  active 
conduct”  of  its  exempt  activities,  it  must 
itself  utilize  such  distributions  to  carry 
on  one  or  more  of  the  activities  which 
directly  accomplish  its  exempt  purposes 
(as  distinguished  from  merely  paying 
funds  or  making  them  available) . 

(4)  Amounts  paid  to  acquire  or  main¬ 
tain  assets  which  are  directly  devoted  to 
the  active  conduct  of  the  foundation’s 
exempt  activities  within  the  meaning  of 
section  4942(j)  (3)  (B)  (i),  such  as  the 
operating  assets  of  a  museum,  public 
park  or  historic  site,  are  considered  qual¬ 
ifying  distributions  made  directly  for  the 
active  conduct  of  the  foundation’s  ex¬ 
empt  activities  under  section  4942(j)  (3) 
(A).  Administrative  expenses  (such  as 
staff  salaries  and  traveling  expenses)  and 
other  operating  costs  necessary  to  carry 
on  exempt  programs  (regardless  of 
whether  they  are  “directly  for  the  active 
conduct”  of  exempt  activities)  which 
constitute  part  or  all  of  the  function  for 
which  the  foundation  is  organized  and 
operated  are  also  counted  toward  meet¬ 
ing  the  income  test  under  section  4942 
( j )  (3)  (A) .  However,  administrative  ex¬ 
penses  and  operating  costs  which  are  not 
attributable  to  such  exempt  programs, 
such  as  those  expenses  which  are  at¬ 
tributable  to  the  production  of  income, 
are  not  counted  toward  meeting  such 
income  test.  Administrative  expenses  and 
operating  costs  attributable  both  to  ex¬ 
empt  programs  and  to  the  production 
of  income  shall  be  allocated  to  each  such 
activity  on  a  reasonable  basis. 

(c)  Special  grants,  scholarships,  and 
other  payments  to  individual  benefici¬ 
aries — (1)  General  rule.  If  a  foundation 
makes  grants,  scholarships,  or  other  pay¬ 
ments  to  individual  beneficiaries  (includ¬ 
ing  program-related  investments  within 
the  meaning  of  section  4944(c)  made  to 
individuals  or  corporate  enterprises)  to 
accomplish  an  exempt  purpose  in  which 
the  foundation  otherwise  maintains  some 
significant  involvement  through  the  con¬ 
duct  of  programs  or  activities  (apart 
from  such  grants,  scholarships,  or  other 
payments),  such  grants,  scholarships,  or 
other  payments  will  be  considered  as 
qualifying  distributions  made  directly  for 
the  active  conduct  of  its  exempt  activi¬ 
ties  for  purposes  of  paragraph  (a)  of  this 
section.  The  act  of  selection,  investiga¬ 
tion,  and  screening  of  individual  recipi¬ 
ents  of  grants,  scholarships,  or  other 
payments,  without  any  further  programs 
or  activities  by  the  foundation  with  re¬ 
spect  thereto,  does  not,  in  and  of  itself, 
constitute  a  “significant  involvement” 
within  the  meaning  of  this  paragraph. 

(2)  Meaning  of  “significant  involve¬ 
ment”.  For  purposes  of  subparagraph 
(1)  of  this  paragraph,  a  foundation  will 


be  considered  as  maintaining  a  “signif¬ 
icant  involvement”  if  it  satisfies  either 
subdivision  (i)  or  subdivision  (ii)  of  this 
subparagraph : 

(i)  (a)  The  primary  charitable  pur¬ 
pose  of  the  foundation  is  the  relief  of 
poverty  or  human  distress  and  its  ac¬ 
tivities  or  programs  are  designed  to 
ameliorate  conditions  among  a  poor  or 
distressed  class  of  persons  or  in  an  area 
subject  to  poverty  or  national  disaster; 

( b )  The  making  of  the  grant  or  other 
payment  accomplishes  such  purpose  di¬ 
rectly  and  without  the  assistance  of  an 
intervening  organization  or  agency;  and 

(c)  The  foundation  maintains  a  sal¬ 
aried  or  voluntary  staff  of  administra¬ 
tors,  researchers,  or  other  personnel 
which  supervise  and  direct  the  activi¬ 
ties  carried  on  in  furtherance  of  the  pur¬ 
poses  described  in  (a)  of  this  subdivision 
on  a  continuing  basis. 

For  example,  providing  food  or  clothing 
to  indigents  or  residents  in  a  disaster 
area  directly  accomplishes  the  chari¬ 
table  purpose  of  relief  of  poverty  or 
distress. 

(li)  The  foundation — 

(a)  Has  developed  some  specialized 
skills,  expertise,  or  involvement  in  a 
particular  discipline  or  substantive  area, 
such  as  scientific  or  medical  research,  so¬ 
cial  work,  education,  or  the  social 
sciences;  . 

(b)  Maintains  a  salaried  staff  of  ad¬ 
ministrators,  researchers,  or  other  per¬ 
sonnel  who  supervise  or  carry  on  pro¬ 
grams  or  activities  which  support  and 
advance  its  work  in  its  particular  area 
of  interest;  and 

(c)  As  a  part  of  its  programs  or  activ¬ 
ities,  makes  grants,  scholarships,  or 
other  payments  to  individuals  to  encour¬ 
age  and  further  their  involvement  in  the 
foundation’s  particular  area  of  interest 
and  in  some  part  of  the  programs  or 
activities  carried  on  by  the  foundation. 

The  determination  whether  the  making 
of  grants,  scholarships,  or  other  pay¬ 
ments  described  in  subdivision  (ii)  of 
this  subparagraph  is  pursuant  to  a  sig¬ 
nificant  involvement  by  the  foundation 
in  the  exempt  purposes  which  such 
grants,  scholarships,  or  other  payments 
are  intended  to  accomplish,  and  is  there¬ 
fore  a  qualifying  distribution  made  di¬ 
rectly  for  the  active  conduct  of  the  foun¬ 
dation’s  exempt  purposes,  must  be  based 
upon  the  facts  and  circumstances  of  each 
particular  case.  The  test  applied  is  a 
qualitative,  rather  than  a  strictly  quan¬ 
titative,  one.  Therefore,  if  the  founda¬ 
tion  maintains  a  significant  involvement 
within  the  meaning  of  subdivision  (i)  or 
(ii)  of  this  subparagraph,  it  will  not  fail 
to  meet  the  general  rule  of  subparagraph 
(1)  of  this  paragraph  solely  because  more 
of  its  funds  are  devoted  to  the  grants, 
scholarships,  or  other  payments  than  to 
the  active  programs  or  activities  which 
such  grants,  scholarships,  or  other  pay¬ 
ments  support.  However,  if  such  grants, 
scholarships,  or  other  payments  are  not 
pursuant  to  some  significant  involve¬ 
ment  by  the  foundation,  they  shall  not 
be  treated  as  being  made  within  the 
meaning  of  subdivision  (i)  or  (ii)  of  this 
subparagraph.  The  types  of  payments 


which  will  usually  fall  within  the  mean¬ 
ing  of  subdivision  (ii)  of  this  subpara¬ 
graph  are  those  which  require  or  en¬ 
courage  the  recipient  to  participate  in 
activities  or  programs  carried  on  by  the 
grantor  foundation.  These  would  include, 
for  example,  grants  under  which  the  re¬ 
cipients,  in  addition  to  independent 
study,  attend  classes,  seminars,  or  con¬ 
ferences  sponsored  or  conducted  by  the 
grantor,  or  grants  to  engage  in  social 
work  or  scientific  research  projects 
which  are  under  the  general  direction 
and  supervision  of  the  grantor.  In  each 
case,  however,  the  foundation  must  have 
substantial,  established,  and  continuing 
programs  or  activities  (other  than  the 
making  of  grants,  scholarships,  or  other 
payments)  which  are  related  to  the  pur¬ 
poses  for  which  the  grants,  scholarships, 
or  other  payments  are  made  and  in 
which  the  recipients  are,  or  are  encour¬ 
aged  to  become,  involved.  Absent  such 
programs  or  activities,  the  grants,  schol¬ 
arships,  or  other  payments  will  not  be 
considered  as  qualifying  distributions 
made  directly  for  the  active  conduct  of 
the  exempt  purposes  of  the  foundation. 
Thus,  a  foundation  which  does  no  more 
than  screen  and  investigate  applicants 
for  grants  or  scholarships,  pursuant  to 
which  the  recipients  perform  their  work 
or  studies  alone  or  exclusively  under  the 
direction  of  some  other  organization, 
will  not  be  considered  as  meeting  the  re¬ 
quirements  of  subdivision  (ii)  of  this  sub- 
paragraph.  However,  the  administrative 
expenses  of  such  screening  and  investiga¬ 
tion  (as  opposed  to  the  grants  or  schol¬ 
arships  themselves)  will  be  considered 
as  having  been  made  directly  for  the 
active  conduct  of  the  foundation’s  ex¬ 
empt  activities. 

(d)  Examples.  The  provisions  of  this 
section  may  be  illustrated  by  the  fol¬ 
lowing  examples: 

Example  (I). M,  an  organization  described 
in  section  501(c)  (3),  was  created  to  Improve 
conditions  In  a  particular  urban  ghetto. 
It  receives  its  funds  primarily  from  a  lim¬ 
ited  number  of  wealthy  contributors  in¬ 
terested  in  furthering  its  exempt  purpose. 
M’s  program  consists  of  making  a  survey  of 
the  problems  of  the  ghetto  to  determine  the 
areas  in  which  its  funds  may  be  applied 
most  effectively.  Approximately  10  percent 
of  its  adjusted  net  income  is  used  to  con¬ 
duct  this  survey.  The  balance  of  its  income 
is  used  to  make  grants  to  other  nonprofit 
organizations  doing  work  in  the  ghetto  in 
those  areas  determined  to  have  the  great¬ 
est  likelihood  of  resulting  in  improved  con¬ 
ditions.  Under  these  circumstances,  only  10 
percent  of  M's  adjusted  net  income  may  be 
considered  as  constituting  qualifying  distri¬ 
butions  made  directly  for  the  active  con¬ 
duct  of  activities  constituting  the  purpose 
or  function  for  which  it  is  organized  and 
operated.  M  is  therefore  not  an  operating 
foundation  because  it  fails  to  meet  the  in¬ 
come  test  under  section  4942 (j)  (3)  (A). 

Example  (2).  Assume  the  facts  as  stated 
In  Example  (1),  except  that  M  uses  the  re¬ 
maining  90  percent  of  its  adjusted  net  in¬ 
come  for  the  following  purposes:  (l)  M 
maintains  a  salaried  staff  of  social  workers 
and  researchers  who  analyze  its  surveys  and 
make  recommendations  as  to  methods  for 
improving  ghetto  conditions;  (2)  M  makes 
grants  to  independent  social  scientists  who 
assist  in  these  analyses  and  recommenda¬ 
tions;  (3)  M  publishes  periodic  reports  in- 
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{Heating  the  results  of  its  surveys  and  rec¬ 
ommendations;  (4)  M  makes  grants  to  social 
workers  and  others  who  act  as  advisors  to 
nonprofit  organizations,  as  well  as  small  busi¬ 
ness  enterprises,  functioning  in  the  commu¬ 
nity  (these  advisors  act  under  the  general 
direction  of  the  foundation  and  attempt  to 
implement  the  foundation’s  recommenda¬ 
tions  through  their  advice  and  assistance  to 
the  nonprofit  organizations  and  small  busi¬ 
ness  enterprises);  and  (6)  M  also  makes 
grants  to  other  social  scientists  who  study 
and  report  on  the  success  of  the  various 
enterprises  which  attempt  to  implement  the 
foundation’s  recommendations.  Under  these 
circumstances,  the  foundation  meets  the  re¬ 
quirements  of  paragraph  (c)  (2)  (ii)  of  this 
section,  and  the  various  grants  it  makes  are 
considered  to  be  made  directly  for  the  active 
conduct  of  its  exempt  purposes. 

Example  (3).  N,  a  museum  described  In 
section  501(c)(3),  was  founded  by  the  gift 
of  an  endowment  from  a  single  contributor. 
It  uses  substantially  all  of  its  adjusted  net 
income  to  operate  the  museum.  If  N  meets 
one  of  the  tests  in  section  4942(j)  (3)  (B) ,  it 
is  an  operating  foundation  since  substan¬ 
tially  all  of  the  qualifying  distributions 
which  it  makes  are  used  by  N  directly  for 
the  active  conduct  of  the  activity  which  con¬ 
stitutes  the  purpose  for  which  it  is  orga¬ 
nized  and  operated,  within  the  meaning  of 
section  4942(J)  (3)  (A). 

Example  (4) .  O  is  a  charitable  organization 
described  in  section  501  (c)  (3) .  It  was  created 
for  the  purpose  of  giving  scholarships  to 
children  of  the  employees  of  X  corporation 
who  meet  the  standards  set  by  O.  O  not  only 
screens  and  investigates  each  applicant  to 
make  sure  that  he  complies  with  the  aca¬ 
demic  and  financial  requirements  set  for 
scholarship  recipients,  but  also  administers 
an  examination  which  each  applicant  must 
take.  Substantially  all  of  its  adjusted  net 
Income  is  used  in  awarding  these  scholar¬ 
ships  to  the  chosen  applicants.  O  does  not 
carry  on  any  programs  or  activities  of  an 
educational  nature  on  its  own.  Although  O 
is  using  its  funds  in  furtherance  of  its  ex¬ 
empt  program,  it  is  not  directly  engaged  in 
the  active  conduct  of  an  activity  constitut¬ 
ing  the  purpose  for  which  it  is  organized  and 
operated,  within  the  meaning  of  section  4942 

(J)  (3)  (A) . 

Example  (5) .  P  is  an  educational  organiza¬ 
tion  described  in  section  501(c)(3).  It  was 
created  for  the  purpose  of  training  teachers 
for  institutions  of  higher  eduction.  Each  year 
it  awards  a  substantial  number  of  fellow¬ 
ships  to  students  for  graduate  study  leading 
towards  their  M.A.  or  Ph.  D.  degrees.  The 
applicants  for  these  fellowships  are  carefully 
screened  by  the  organization’s  staff,  and  only 
those  applicants  who  indicate  a  strong  inter¬ 
est  in  teaching  in  colleges  or  universities  are 
chosen.  The  organization  publishes  and  cir¬ 
culates  various  pamphlets  encouraging  a  de¬ 
velopment  of  interest  in  college  teaching  and 
describing  its  fellowships.  It  conducts  annual 
summer  seminars  which  are  attended  by  its 
fellowship  recipients,  its  staff,  consultants 
and  other  Interested  parties.  The  purpose  of 
these  seminars  is  to  foster  and  encourage  the 
development  of  college  teaching.  The  organi¬ 
zation  publishes  a  report  of  the  seminar  pro¬ 
ceedings  along  with  related  studies  written 
by  those  who  attended.  Despite  the  fact  that 
a  substantial  portion  of  the  organization’s 
adjusted  net  income  is  devoted  to  granting 
fellowships,  its  commitment  to  encouraging 
individuals  to  become  teachers  at  institu¬ 
tions  of  higher  learning,  its  maintenance  of 
a  staff  and  programs  designed  to  further 
this  purpose,  and  the  granting  of  fellowships 
to  encourage  involvement  both  in  its  own 
seminars  and  in  its  exempt  purpose  indicate 
a  significant  involvement  in  its  exempt  pur¬ 
poses  beyond  the  mere  granting  of  fellow¬ 
ships.  Under  these  circumstances,  the 


fellowship  grants  constitute  qualifying  dis¬ 
tributions  made  directly  for  the  active  con¬ 
duct  of  its  exempt  purposes,  within  the 
meaning  of  section  4942(J)  (3)  (A). 

Example  (6).  Q  is  a  section  501(c)  (3)  orga¬ 
nization  composed  of  professional  organiza¬ 
tions  interested  in  different  branches  of  one 
academic  discipline.  The  society  trains  its 
own  professional  staff,  conducts  its  own  pro¬ 
gram  of  research,  selects  research  topics, 
screens  and  investigates  grant  recipients, 
makes  grants  to  those  selected,  and  sets  up 
and  conducts  conferences  and  seminars  for 
the  grantees.  Q  has  particular  knowledge  and 
skill  in  the  given  discipline,  carries  on  a 
program  of  activities  to  advance  its  study 
of  that  discipline,  and  makes  grants  to  in¬ 
dividuals  to  enable  them  to  participate  in 
activities  which  it  conducts  to  further  its 
exempt  purposes.  Under  these  circumstances, 
Q’s  grants  are  considered  as  made  directly 
for  the  active  conduct  of  its  exempt  activi¬ 
ties,  within  the  meaning  of  section  4942(j) 
(3)  (A). 

Example  (7).  R  is  a  medical  research  orga¬ 
nization  described  in  section  501  (c)  (3)  which 
was  created  to  study  and  perform  research 
concerning  heart  disease.  R  has  its  own  re¬ 
search  center  in  which  it  carries  on  a  broad 
number  of  research  projects  in  the  field  of 
heart  disease  with  its  own  professional  staff. 
Physicians  and  scientists  who  are  interested 
in  special  projects  in  this  area  present  the 
plans  for  their  projects  to  R.  The  directors  of 
R  study  these  plans  and  decide  if  the  project 
is  feasible  and  will  further  the  work  being 
done  by  R.  If  it  is,  R  makes  a  grant  to  the 
individual  to  enable  him  to  carry  out  his 
project,  either  at  R’s  facilities  or  elsewhere. 
Reports  of  the  progress  of  the  project  are 
made  periodically  to  R,  and  R  exercises  a 
certain  amount  of  supervision  over  the  proj¬ 
ect.  The  resulting  findings  of  these  projects 
are  usually  published  by  R.  Under  these  cir¬ 
cumstances,  the  grants  made  by  R  constitute 
qualifying  distributions  made  directly  for  the 
active  conduct  of  R’s  exempt  activities,  within 
the  meaning  of  section  4942 (J)  (3)  (A) . 

Example  (8) .  S  is  an  organization  described 
in  section  501(c)  (3)  which  maintains  a  large 
library  of  manuscripts  and  other  historical 
reference  material  relating  to  the  history  and 
development  of  the  region  in  which  the  col¬ 
lection  is  located.  It  makes  a  limited  number 
of  annual  grants  to  enable  postdoctoral 
scholars  and  doctoral  candidates  to  use  its 
library.  Sometimes  S  obtains  the  right  to 
publish  the  scholar’s  work,  although  this  is 
not  a  prerequisite  to  the  receipt  of  a  grant. 
The  primary  criterion  for  selection  of  grant 
recipients  is  the  usefulness  of  the  library’s 
resources  to  the  applicant’s  field  of  study. 
Under  these  circumstances,  the  grants  made 
by  S  constitute  qualifying  distributions 
made  directly  for  the  active  conduct  of  S’s 
exempt  activities,  within  the  meaning  of 
section  4942(J)  (3)  (A). 

Example  (9).  T  is  a  charitable  organiza¬ 
tion  described  in  section  601(c)(3).  It  was 
created  by  the  members  of  one  family  for 
the  purpose  of  relieving  poverty  and  human 
suffering.  T  has  a  large  salaried  staff  of 
employees  who  operate  offices  in  various  areas 
throughout  the  country.  Its  employees  make 
gifts  of  food  and  clothing  to  poor  persons 
in  the  area  serviced  by  each  office.  On  oc¬ 
casion,  it  also  provides  temporary  relief  in 
the  form  of  food  and  clothing  to  persons 
in  areas  stricken  by  natural  disasters.  If 
conditions  Improve  in  one  poverty  area,  T 
transfers  the  resources  of  the  office  in  that 
area  to  another  poverty  area.  Under  these 
circumstances,  the  gifts  of  food  and  clothing 
are  considered  qualifying  distributions  made 
directly  for  the  active  conduct  of  T’s  exempt 
activities,  within  the  meaning  of  section 
4942  (J)  (3)  (A) . 

Example  (10).  U  is  a  scientific  organization 
described  in  section  601(c)(3).  Its  principal 


purpose  is  to  study  the  effect  of  early  child¬ 
hood  brain  damage.  It  carries  on  an  active 
and  continuous  research  program  in  this 
area  through  a  salaried  staff  of  scientists  and 
physicians.  As  part  of  its  research  program, 
U  awards  scholarships  to  young  people 
suffering  mild  brain  damage  to  enable  them 
to  attend  special  schools  equipped  to  handle 
such  problems.  The  recipients  are  periodi¬ 
cally  tested  to  determine  the  effect  of  such 
schooling  upon  them.  Under  these  circum¬ 
stances,  the  scholarships  awarded  by  U  are 
considered  as  qualifying  distributions  made 
directly  for  the  active  conduct  of  U’s  exempt 
activities,  within  the  meaning  of  section 
4942 (j)  (3)  (A). 

(e)  Meaning  of  “substantially  all". 
For  purposes  of  section  4942(j)  (3)  (A) , 
as  well  as  section  4942(j)  (3)  (B)  (i)  and 
(iii),  the  term  “substantially  all”  shall 
mean  85  percent  or  more.  If  an  organiza¬ 
tion  makes  qualifying  distributions  di¬ 
rectly  for  the  active  conduct  of  the 
activities  -  constituting  the  purpose  or 
function  for  which  it  is  organized  and 
operated  in  an  amount  equal  to  at  least 
85  percent  of  its  adjusted  net  income,  it 
will  be  considered  as  satisfying  the  in¬ 
come  test  under  section  4942<J)  (3)  (A) 
even  if  it  makes  grants  to  organizations 
or  engages  in  other  activities  with  the 
remainder  of  its  adjusted  net  income  and 
with  other  funds.  In  determining  whether 
the  amount  of  qualifying  distributions 
made  directly  for  the  active  conduct  of 
exempt  purposes  equals  at  least  85  per 
cent  of  its  adjusted  net  income,  an  orga¬ 
nization  is  not  required  to  trace  the 
source  of  such  expenditures  to  determine 
whether  they  were  derived  from  income 
or  from  contributions. 

(f )  Treatment  of  section  4940  tax.  For 
purposes  of  section  4942(j)(3)  (A)  and 
(B)  (ii),  the  tax  imposed  upon  an  orga¬ 
nization  under  section  4940  shall  be  con¬ 
sidered  a  qualifying  distribution  within 
the  meaning  of  section  4942(g)  (1)  which 
is  made  directly  for  the  active  conduct 
of  the  organization’s  exempt  purposes. 

§  53.4942(b)— 3  Operating  foundation — 
assets  test. 

<a)  General  rule.  A  private  foundation 
will  meet  the  requirements  of  the  assets 
test  set  forth  in  section  4942(j)  (3)  (B)  (i) 
if  substantially  more  than  half  of  the 
foundation’s  assets: 

(1)  Are  devoted  directly  (i)  to  the  ac¬ 
tive  conduct  of  the  activities  constituting 
the  purpose  or  function  for  which  it  is 
organized  and  operated ;  (ii)  to  function¬ 
ally  related  businesses  (as  defined  in  sec¬ 
tion  4942<j)  (5) ) ;  or  (iii)  to  any  com¬ 
bination  thereof: 

(2)  Are  stock  of  a  corporation  which 
is  controlled  by  the  foundation  and  sub¬ 
stantially  all  the  assets  of  which  are  so 
devoted;  or 

(3)  Are  in  part  assets  which  are  de¬ 
scribed  in  subparagraph  (1)  of  this  para¬ 
graph  and  in  part  stock  which  is  de¬ 
scribed  in  subparagraph  (2)  of  this 
paragraph. 

For  purposes  of  subparagraph  (2)  of  this 
paragraph,  the  term  “controlled”  shall  be 
as  defined  in  section  368(c). 

(b)  Qualifying  assets.  (1)  An  asset  is 
devoted  directly  to  the  active  conduct  of 
the  activities  constituting  the  purpose  or 
function  for  which  the  foundation  is  or- 
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ganized  and  operated  only  if  the  asset  is 
used  by  the  foundation  in  the  actual 
carrying  on  of  the  charitable,  educa¬ 
tional,  or  other  similar  function  which 
gives  rise  to  the  exempt  status  of  the 
foundation  and  the  carrying  on  of  such 
function  is  directly  for  the  active  conduct 
of  an  exempt  activity  within  the  mean¬ 
ing  of  section  53.4942(b)-2(b).  Thus, 
such  assets  as  real  estate,  physical  facili¬ 
ties,  or  objects  (such  as  museum  assets, 
classroom  fixtures  and  equipment,  and 
research  facilities)  and  intangible  assets 
(such  as  patents,  copyrights  and  trade¬ 
marks)  will  be  considered  assets  de¬ 
scribed  in  section  4942 (j )  (3)  (B)  (i)  to 
the  extent  that  they  are  used  directly  by 
the  foundation  in  actively  carrying  on  its 
exempt  activities  or  programs.  However, 
assets  (for  example,  stock,  bonds,  inter¬ 
est-bearing  notes,  or  real  estate  leased 
to  other  organizations),  including  en¬ 
dowment  funds,  when  held  for  the  pro¬ 
duction  of  income,  for  investment,  or  for 
some  other  similar  use,  are  not  devoted 
directly  to  the  active  conduct  of  the 
foundation's  exempt  activities,  even 
though  income  from  such  assets  is  used 
to  carry  on  the  foundation’s  charitable, 
etc.,  program  or  function.  Furthermore, 
assets  which  are  held  for  the  purpose  of 
extending  credit,  or  making  funds  avail¬ 
able,  to  members  of  a  charitable  class 
are  not  considered  assets  devoted  directly 
to  the  active  conduct  of  an  exempt  ac¬ 
tivity.  For  example,  assets  which  con¬ 
stitute  program-related  investments  un¬ 
der  section  4944(c)  (other  than  those 
referred  to  in  §  53.4942(b)-2(c)  (1) )  or 
which  are  set  aside  in  special  reserve  ac¬ 
counts  to  guarantee  student  loans  made 
by  lending  institutions  will  not  be  con¬ 
sidered  assets  devoted  directly  to  the  ac¬ 
tive  conduct  of  activities  constituting  the 
purpose  or  function  for  which  the  foun¬ 
dation  is  organized  and  operated. 

(2)  Whether  an  asset  is  held  for  the 
production  of  income,  for  investment,  or 
for  some  other  similar  use,  rather  than 
being  used  directly  in  the  active  conduct 
of  the  foundation’s  exempt  activities  or 
functions,  is  a  question  of  fact.  For 
example,  an  office  building  used  for  the 
purpose  of  providing  offices  for  employees 
engaged  in  the  management  of  endow¬ 
ment  funds  of  the  foundation  is  not  de¬ 
voted  directly  to  the  active  conduct  of 
activities  constituting  the  purpose  or 
function  for  which  the  foundation  is  or¬ 
ganized  and  operated.  However,  to  the 
extent  that  administrative  assets,  such 
as  real  estate,  office  equipment  and  sup¬ 
plies,  can  be  allocated  directly  to  the 
active  conduct  of  the  foundation’s  ex¬ 
empt  activities,  they  shall  be  considered 
as  devoted  directly  to  such  activities. 
Real  estate  purchased  by  the  foundation 
for  use  in  carrying  on  its  charitable,  etc., 
activities  may  be  considered  devoted  di¬ 
rectly  to  the  active  conduct  of  such  ac¬ 
tivities  even  though  the  property,  in 
whole  or  in  part,  is  leased  for  a  limited 
period  of  time  during  which  arrange¬ 
ments  are  made  for  its  conversion  to  the 
use  for  which  it  was  acquired,  provided 
such  income-producing  use  of  the  prop¬ 
erty  does  not  last  longer  than  1  year. 
Any  amount  set  aside  by  the  foundation 


for  a  specific  project,  such  as,  for  ex¬ 
ample,  the  acquisition,  construction,  or 
restoration  of  additional  buildings  or 
facilities  in  which  to  carry  on  its  exempt 
activities,  will  be  considered  an  asset 
which  is  devoted  directly  to  the  active 
conduct  of  the  activities  constituting  the 
basis  of  the  foundation’s  exemption  dur¬ 
ing  the  period  of  such  set-aside,  if  the 
initial  setting  aside  of  the  funds  con¬ 
stituted  a  set-aside  within  the  meaning 
of  section  4942(g)  (2)  and  the  specific 
project  for  which  such  amount  was  set 
aside  is  one  which  will  directly  involve 
the  foundation  in  the  active  conduct  of 
activities  constituting  the  purpose  or 
function  for  which  it  is  organized  and 
operated. 

(3)  Any  asset  which  is  held  by  the 
foundation  for  part  of  a  taxable  year 
shall  be  taken  into  account  for  such 
taxable  year  for  purposes  of  section  4942 
(j)  (3)  (B)  (i)  only  in  the  proportion 
which  the  number  of  days  of  such  year 
in  which  such  asset  was  so  held  bears  to 
the  total  number  of  days  of  such  year. 

(4)  A  foundation  which  devotes  sub¬ 
stantially  more  than  half  of  its  assets  to 
any  combination  of  the  uses  described  in 
subparagraphs  (1),  (2),  and  (3)  of  para¬ 
graph  (a)  of  this  section  will  meet  the 
assets  test  of  section  4942(j)  (3)  (B)  (i) . 
Any  assets  devoted  to  functionally  re¬ 
lated  businesses  (as  defined  in  section 
4942 (j )  (5) )  are  therefore  to  be  counted 
toward  meeting  the  assets  test.  For  ex¬ 
ample,  X  foundation  is  devoted  to  acquir¬ 
ing,  preserving,  and  otherwise  making 
available  for  public  use  large  and  geo¬ 
graphically  diversified  areas  of  natural 
beauty.  X  has  acquired  and  erected  facil¬ 
ities  for  lodging  and  other  visitor  ac¬ 
commodations  in  National  Park  areas 
created  as  a  result,  in  part,  of  its  direct 
grants.  The  operation  of  such  accommo¬ 
dations  constitutes  a  functionally  related 
business  within  the  meaning  of  section 
4942(j)(5)  and,  therefore,  the  founda¬ 
tion’s  assets  which  are  directly  devoted 
to  such  business  will  be  counted  toward 
meeting  the  assets  test  under  section 
4942(j)  (3)  (B)  (i).  If  substantially  more 
than  half  of  the  foundation’s  assets  are 
so  devoted,  either  alone  or  in  combina¬ 
tion  with  assets  devoted  directly  to  the 
active  conduct  of  the  foundation’s  ex¬ 
empt  activities,  the  foundation  will  sat¬ 
isfy  the  requirements  of  section  4942(j) 
(3)  (B)  (i) .  Similarly,  foundation  assets 
consisting  of  stock  of  a  corporation 
which  is  controlled  by  the  foundation  are 
counted  toward  meeting  the  assets  test 
of  section  4942(j)  (3)  (B)  (i)  if  substan¬ 
tially  all  of  such  corporation’s  assets  are 
devoted  directly  either  to  the  active  con¬ 
duct  of  activities  which  constitute  the 
purpose  or  function  for  which  the  foun¬ 
dation  is  organized  and  operated  or  to 
functionally  related  businesses  or  to 
both.  For  example,  Y  foundation  is  de¬ 
voted  to  the  maintenance  and  operation 
of  an  historic  area  for  the  benefit  of  the 
general  public.  Y  holds  the  stock  of  a 
separately  incorporated,  wholly  owned 
subsidiary  which  operates  a  restaurant 
and  inn  for  visitors  to  the  area.  These 
facilities  comprise  substantially  all  of  the 
subsidiary’s  assets.  The  stock  of  the  sub¬ 


sidiary  will  be  considered  as  part  of  Y 
foundation’s  assets  which  can  be  counted 
toward  satisfying  the  assets  test  of  sec¬ 
tion  4942 (j )  (3)  (B)  (i) .  Similarly,  Z  foun- 
'dation  has  constructed  and  maintains  a 
large  horticultural  and  recreational  area 
for  the  use  of  the  general  public. 
Through  a  wholly  owned  subsidiary  cor¬ 
poration,  Z  provides  food,  lodging,  and 
other  services  for  visitors  to  the  garden. 
These  facilities  constitute  substantially 
all  of  the  subsidiary’s  assets.  The  stock 
of  the  subsidiary  can  therefore  be 
counted  by  Z  toward  meeting  the  assets 
test  of  section  4942(j)  (3)  (B)  (i) . 

(5)  For  purposes  of  determining 
whether  substantially  more  than  half 
of  a  foundation’s  assets  are  devoted  di¬ 
rectly  to  the  purposes  specified  in  sec¬ 
tion  4942(j)  (3)  (B)  (i) ,  all  assets  shall  be 
valued  at  their  fair  market  value.  Fair 
market  value  shall  be  determined  at  such 
time  and  in  such  manner  as  prescribed 
by  the  regulations  under  section  4942(e) 
(2) .  However,  in  the  case  of  assets  which 
are  unique  and  for  which  neither  a  ready 
market  nor  standard  valuation  methods 
exist  (such  as  historical  objects  or  build¬ 
ings,  certain  works  of  art,  and  botanical 
gardens),  the  historical  cost  (unadjusted 
for  depreciation)  shall  be  considered 
equal  to  fair  market  value  unless  the 
foundation  demonstrates  that  fair  mar¬ 
ket  value  is  other  than  cost.  Where  it  has 
been  demonstrated  that  the  fair  market 
value  of  a  unique  asset  is  other  than  cost, 
such  valuation  will  be  considered  valid 
for  a  period  of  5  taxable  years  after  the 
taxable  year  of  such  valuation,  absent 
destruction,  substantial  damage  to  the 
asset,  or  other  special  circumstances. 

(c)  Meaning  of  "substantially  more 
than  half".  For  purposes  of  section  4942 
(j)  (3)  (B)  (i),  the  term  “substantially 
more  than  half”  shall  mean  65  percent 
or  more. 

§  53.4942(b) —4  Operating  founda¬ 
tions— endowment  test. 

A  foundation  will  meet  the  endowment 
alternative  under  the  provisions  of  sec¬ 
tion  4942 (j )  (3)  (B)  (ii)  if  it  normally 
makes  qualifying  distributions  (within 
the  meaning  of  section  4942(g)  (1)  or 
(2) )  directly  for  the  active  conduct  of 
activities  constituting  the  basis  of  its 
exemption  in  an  amount  not  less  than 
two-thirds  of  its  minimum  investment 
return  (as  defined  in  section  4942(e)). 
For  the  meaning  of  the  term  “qualifying 
distributions  directly  for  the  active  con¬ 
duct  of  activities”  constituting  the  basis 
of  exemption,  see  §  53.4942<b)-2.  In  de¬ 
termining  whether  the  amount  of  such 
qualifying  distributions  is  not  less  than 
an  amount  equal  to  two-thirds  of  the 
organization’s  minimum  investment  re¬ 
turn,  the  organization  is  not  required  to 
trace  the  source  of  such  expenditures  to 
determine  whether  they  were  derived 
from  investment  income  or  from  con¬ 
tributions.  For  example,  X  foundation 
has  $400,000  of  endowment  funds  and 
other  assets  not  used  (or  held  for  use) 
directly  in  carrying  out  the  foundation’s 
exempt  purpose.  X  makes  qualifying  dis¬ 
tributions  of  $17,000  in  1970  directly  for 
the  active  conduct  of  the  activities  con¬ 
stituting  the  purpose  or  function  for 


FEDERAL  REGISTER,  VOL.  36,  NO.  2— TUESDAY,  JANUARY  5,  1971 


PROPOSED  RULE  MAKING 


111 


which  it  is  organized.  Two-thirds  of  X’s 
minimum  investment  return  on  its  en¬ 
dowment  funds  and  nonoperating  assets 
is  $16,000  (6  percent X $400,000— $24,000 ; 
%X$24,000~=$16,000).  X  foundation 
meets  the  endowment  test  of  section 
4942 (j)  (3)  (B)  (ii).  However,  if  X’s  qual¬ 
ifying  distributions  were  only  $15,000, 
X  would  not  qualify  under  the  endow¬ 
ment  test  unless  it  either  reduced  its 
endowment  to  $375,000  (6  percentX 
$375,000=$22,500 ;  %  X  $22,500=$15,000) 
or  increased  its  current  qualifying  dis¬ 
tributions  for  operating  purposes  to 
$16,000, 

§  53.4942(b)— 5  Operating  foundation — 
support  test. 

(a)  In  general.  A  foundation  will  meet 
the  support  test  under  the  provisions  of 
section  4942(j)  (3)  (B)  (iii)  if: 

(1)  Substantially  all  of  its  support 
(other  than  gross  investment  income  as 
defined  in  section  509(e) )  is  normally 
received  from  the  general  public  and 
from  five  or  more  exempt  organizations 
which  are  not  described  in  section  4946 
(a)  (1)  (H)  with  respect  to  each  other  or 
the  recipient  foundation: 

(2)  Not  more  than  25  percent  of  its 
support  (other  than  gross  investment  in¬ 
come)  is  normally  received  from  any  one 
such  exempt  organization ;  and 

(3)  Not  more  than  half  of  its  support 
is  normally  received  from  gross  invest¬ 
ment  income. 

( b )  Support .  The  term  “support ”  shall , 
for  purposes  of  section  4942(j)  (3)  (B) 
(iii) ,  have  the  same  meaning  as  the  term 
“support”  in  section  509(d).  A  founda¬ 
tion  may  satisfy  the  “substantially  all” 
requirement  of  section  4942(j)  (3)  (B) 
(iii)  if  85  percent  or  more  of  its  support 
(other  than  gross  investment  income)  is 
normally  received  from  the  general 
public,  from  five  or  more  exempt  organi¬ 
zations,  or  from  some  combination  of 
these  sources.  However,  the  support  re¬ 
ceived  from  any  one  exempt  organization 
may  be  counted  toward  the  satisfaction 
of  the  required  85  percent  support  test 
only  if  the  foundation  receives  support 
from  no  fewer  than  five  exempt  organi¬ 
zations.  For  example,  a  foundation  which 
normally  receives  20  percent  of  its  sup¬ 
port  (other  than  gross  investment  in¬ 
come)  from  each  of  five  exempt  organi¬ 
zations  may  qualify  under  section  4942 
(j)  (3)  (B)  (iii)  even  though  it  receives 
no  support  from  the  general  public. 
However,  if  a  foundation  normally  re¬ 
ceived  50  percent  of  its  support  (other 
than  gross  investment  income)  from 
three  foundations  and  the  balance  of 
such  support  from  sources  other  than 
exempt  organizations,  such  foundation 
would  not  meet  the  test  under  section 
4942(j)  (3)  (B)  (iii)  because  it  could  not 
meet  the  “substantially  all”  test  without 
including  support  from  fewer  than  five 
exempt  organizations. 

(c)  Support  from  the  general  public. 
In  determining  whether  the  “substan¬ 
tially  all”  test  is  satisfied,  support  re¬ 
ceived  from  an  individual,  or  from  a 
trust  or  corporation  (other  than  an  ex¬ 
empt  organization),  shall  be  taken  into 
account  as  support  from  the  general 
public  only  to  the  extent  that  the  total 


amount  of  the  support  received  from  any 
such  individual,  trust,  or  corporation 
during  the  period  for  determining  the 
normal  sources  of  the  foundation’s  sup¬ 
port  (as  set  forth  in  §  53.4942(b) -6)  does 
not  exceed  1  percent  of  the  foundation’s 
total  support  (other  than  gross  invest¬ 
ment  income)  for  such  period.  In  apply¬ 
ing  the  1-percent  limitation,  all  support 
received  from  any  donor  or  customer  of 
the  foundation  and  any  person  or  per¬ 
sons  standing  in  a  relationship  to  such 
donor  or  customer  which  is  described 
in  section  4946(a)(1)  (C)  through  (G) 
and  the  regulations  thereunder  shall  be 
treated  as  received  from  one  person.  For 
purposes  of  section  4942 (j )  (3)  (B)  (iii), 
support  received  from  a  governmental 
unit  described  in  section  170(c)  (1)  shall 
be  treated  as  support  received  from  the 
general  public,  but  shall  not  be  subject 
to  the  1 -percent  limitation  on  support 
from  members  of  the  general  public 
described  in  this  paragraph. 

§  53.4942(b)— 6  Determination  of  com¬ 
pliance  nith  operating  foundation 
tests. 

(a)  General  rule.  The  determination 
whether  the  income  test  under  section 
4942*  j)  (3)  (A)  and  one  of  the  three  tests 
under  section  4942<j)  (3)  (B)  are  met  de¬ 
pends  on  whether  the  tests  are  met  in 
the  normal  and  regular  operation  of  a 
foundation  over  a  period  of  years,  rather 
than  on  any  given  day  during  a  taxable 
year  or  on  a  year-by-year  basis.  A  foun¬ 
dation  may  therefore  meet  the  income 
test  and  either  the  assets,  endowment, 
or  support  test  by  satisfying  them  for 
any  3  years  during  a  4-year  period  con¬ 
sisting  of  the  taxable  year  in  question 
and  the  three  immediately  preceding 
taxable  years  or  on  the  basis  of  an  ag¬ 
gregation  of  all  pertinent  amounts  of 
income  or  assets  held,  received,  or  dis¬ 
tributed  during  such  4-year  period.  A 
foundation  may  not  use  one  method  for 
satisfying  section  4942(j)  (3)  (A)  and 
another  for  satisfying  section  4942 
(j)<3)(B>.  Thus,  if  a  foundation  meets 
the  income  test  under  section  4942 
(j)  (3)  (A)  on  the  3-out-of-4-year  basis 
for  a  particular  taxable  year,  it  may  not 
use  the  4-year  aggregation  method  for 
meeting  section  4942 (j )  (3)  (B)  for  that 
particular  year.  However,  the  fact  that  a 
foundation  has  chosen  one  method  for 
satisfying  the  tests  under  section  4942 
(j)  (3)  for  1  taxable  year  will  not  pre¬ 
clude  it  from  satisfying  such  tests  for 
a  subsequent  taxable  year  by  the  alter¬ 
nate  method. 

(b)  Three-out-of-four-year  method.  A 
foundation  will  be  considered  an  operat¬ 
ing  foundation  for  a  particular  taxable 
year  if  it  meets  the  income  test  and  one 
of  the  tests  set  forth  in  section  4942 
(j)(3)(B)  for  any  3  years  during  a 
4-year  period  consisting  of  the  taxable 
year  in  question  and  the  three  immedi¬ 
ately  preceding  taxable  years.  If  a  foun¬ 
dation  fails  to  meet  such  tests  for  a 
particular  taxable  year,  and  is  unable 
to  meet  such  tests  under  the  aggregation 
method  described  in  paragraph  (c)  of 
this  section,  it  shall  be  treated  as  a  non¬ 
operating  foundation  for  such  taxable 
year  and  for  all  subsequent  taxable  years 


until  it  meets  the  tests  set  forth  in 
section  4942 (j )  (3)  for  a  taxable  year 
occurring  after  the  taxable  year  in 
which  it  was  treated  as  a  nonoperating 
foundation. 

<c)  Aggregation  method.  A  foundation 
will  be  considered  an  operating  founda¬ 
tion  for  a  particular  taxable  year  if,  for 
a  period  consisting  of  that  particular 
taxable  year  and  the  three  immediately 
preceding  taxable  years: 

(1)  The  total  amount  of  the  qualify¬ 
ing  distributions  made  during  such 
period  directly  for  the  active  conduct  of 
the  activities  constituting  the  purpose  or 
function  for  which  it  is  organized  and 
operated  was  equal  to  substantially  all 
of  its  total  adjusted  net  income  during 
such  period;  and 

(2)  Either — 

(i)  Substantially  more  than  half  ol 
the  total  amount  of  its  assets  during 
such  period  were  devoted  directly  to 
such  activities  or  to  functionally  related 
businesses  or  to  both,  or  were  stock  of  a 
corporation  which  was  controlled  by  the 
foundation  and  substantially  all  of  the 
assets  of  which  were  so  devoted; 

(ii)  The  qualifying  distributions  made 
during  such  period  directly  for  the  active 
conduct  of  the  activities  constituting  the 
purpose  or  function  for  which  it  is 
organized  and  operated  was  in  an  aggre¬ 
gate  amount  not  less  than  two-thirds  of 
the  total  of  its  minimum  investment  re¬ 
turns  for  each  year  during  such  period: 
or 

(iii)  Substantially  all  of  the  total 
amount  of  support  (other  than  gross 
investment  income)  received  during 
such  period  is  from  the  sources  described 
in  section  4942(j)  (3)  (B)  (iii) ;  not  more 
than  25  percent  of  the  total  support 
(other  than  gross  investment  income)  is 
received  during  such  period  from  any¬ 
one  exempt  organization  described  in 
section  4942 (j )  (3)  (B)  (iii) ;  and  not  more 
than  half  of  its  total  support  is  received 
during  such  period  from  gross  invest¬ 
ment  income. 

(d)  New  foundations.  Except  as  pro¬ 
vided  in  paragraph  (e)  of  this  section 
a  newly  created  foundation  will  be 
treated  as  an  operating  foundation  only 
if  it  has  satisfied  the  tests  in  section 
4942(j)  (3)  by  the  aggregation  method 
described  in  paragraph  (c)  of  this  sec¬ 
tion  for  at  least  1  taxable  year.  If  a 
foundation  meets  such  tests  by  the  end 
of  its  first  taxable  year,  it  will  be  treated 
as  an  operating  foundation  from  the  be¬ 
ginning  of  such  taxable  year.  After  meet¬ 
ing  such  tests  for  1  taxable  year,  it 
may  continue  its  status  as  an  operating 
foundation  for  its  second  and  third  tax¬ 
able  years  only  by  meeting  such  tests 
by  the  aggregation  method  described  in 
paragraph  (c)  of  this  section  for  such 
taxable  years  as  it  has  been  in  existence 

(e)  New  foundations ;  special  rule  for 
first  year — (1)  Special  rule.  A  newly 
created  foundation  will  be  treated  as  an 
operating  foundation  prior  to  the  end  of 
its  first  taxable  year  if  it  submits  evi¬ 
dence  sufficient  to  establish  to  the  satis¬ 
faction  of  the  Secretary  or  his  delegate 
that  it  can  reasonably  be  expected  to 
meet  the  test  under  section  4942(j)(3) 
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(A)  and  one  of  the  tests  under  section 
4942(j)  (3)  (B)  for  such  first  taxable  year 
pursuant  to  paragraph  (d)  of  this  sec¬ 
tion.  An  organization  which,  pursuant 
to  this  subparagraph,  has  been  treated  as 
an  operating  foundation  for  its  first  tax¬ 
able  year  (without  withdrawal  of  such 
treatment  by  notification  from  the  Inter¬ 
nal  Revenue  Service  during  such  year), 
but  fails  actually  to  qualify  as  an  oper¬ 
ating  foundation  under  paragraph  (d) 
of  this  section  for  such  taxable  year,  will 
be  treated  as  a  private  foundation  which 
is  not  an  operating  foundation  as  of  the 
first  day  of  its  second  taxable  year  for 
purposes  of  making  any  determination 
under  the  internal  revenue  laws  with 
respect  to  such  organization,  until  such 
time  as  the  organization  does  meet  the 
requirements  of  section  4942(j)(3).  For 
the  status  of  grants  or  contributions 
with  respect  to  grantors  or  contributors 
under  sections  170  and  4942  to  such  orga¬ 
nization,  see  paragraph  (f)  of  this 
section. 

(2)  Transitional  rule  for  existing  or¬ 
ganizations.  An  organization  in  existence 
on  December  31,  1969,  but  which  is  un¬ 
able  to  meet  the  tests  under  section 
4942(j)(3)  for  its  first  taxable  year  be¬ 
ginning  after  such  date  on  the  basis  of 
its  operations  for  years  prior  to  such  tax¬ 
able  year  under  any  of  the  methods 
prescribed  in  paragraph  (b)  or  (c)  of 
this  section,  will  be  treated  as  a  new 
organization  for  purposes  of  paragraphs 
(d)  and  (e)  (1)  of  this  section  if : 

(i)  It  changes  its  methods  of  opera¬ 
tion  during  such  first  taxable  year  be¬ 
ginning  after  December  31,  1969,  to  con¬ 
form  to  the  requirements  of  section  4942 
(j)  (3), and 

(ii)  It  submits  evidence  sufficient  to 
establish  to  the  satisfaction  of  the  Sec¬ 
retary  or  his  delegate  that  it  can  reason¬ 
ably  be  expected  to  meet  the  tests  under 
section  4942(j)  (3)  for  such  first  taxable 
year  pursuant  to  paragraph  (d)  of  this 
section. 

An  organization  shall  submit  detailed 
information  with  respect  to  its  opera¬ 
tions  for  the  3  taxable  years  prior  to 
its  first  taxable  year  beginning  after 
December  31,  1969,  as  part  of  the  evi¬ 
dence  required  to  determine  whether  it 
has  changed  its  methods  of  operation 
pursuant  to  subdivision  (i)  of  this  sub- 
paragraph. 

(f)  Treatment  of  contributions.  The 
status  of  grants  or  contributions  as 
grants  or  contributions  to  an  operating 
foundation  under  sections  170  and  4942 
will  not  be  affected  until  notice  of  change 
of  status  of  such  organization  is  made 
to  the  public  (such  as  by  publication  in 
the  Internal  Revenue  Bulletin),  unless 
the  grantor  or  contributor  (or  any  per¬ 
son  standing  in  a  relationship  to  such 
grantor  or  contributor  which  is  described 
in  section  4946(a)  (1)  (C)  through  (G) ) : 

( 1 )  Was  in  part  responsible  for,  or  was 
aware  of,  the  act  or  failure  to  act  that 
resulted  in  the  organization’s  inability  to 
satisfy  the  requirements  of  section 
4942 ( j ) (3),  or 

(2)  Acquired  knowledge  that  the  In¬ 
ternal  Revenue  Service  had  given  notice 
to  such  organization  that  it  would  be 


deleted  from  classification  as  an  operat¬ 
ing  foundation. 

[F.R.  Doc.  71-4;  Filed,  Jan.  4,  1971; 

8:45  a.m.] 


DEPARTMENT  OF  AGRICULTURE 

Consumer  and  Marketing  Service 
E  7  CFR  Part  987  ] 

[Docket  No.  AO-269-A51 

DOMESTIC  DATES  PRODUCED  OR 
PACKED  IN  DESIGNATED  AREA  OF 
CALIFORNIA 

Notice  of  Hearing  on  Proposed 
Amendment  of  the  Marketing 
Agreement,  as  Amended,  and 
Order,  as  Amended 

Notice  is  hereby  given  of  a  public  hear¬ 
ing  to  consider  a  proposed  amendment  of 
the  marketing  agreement,  as  amended, 
and  Order  No.  987,  as  amended  (7  CFR 
Part  987),  hereinafter  referred  to  col¬ 
lectively  as  the  “order”,  regulating  the 
handling  of  domestic  dates  produced  or 
packed  in  a  designated  area  of  California. 

The  notice  of  hearing  is  pursuant  to 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (secs.  1-19,  48 
Stat.  31,  as  amended;  7  U.S.C.  601-674), 
and  in  accordance  with  the  applicable 
rules  of  practice  and  procedure  govern¬ 
ing  proceedings  to  formulate  marketing 
agreements  and  orders  (7  CFR  Part  900) . 
The  public  hearing  will  be  held  at  the 
Coachella  Valley  Water  District  Audi¬ 
torium,  Avenue  52  and  Highway  111, 
Coachella,  CA,  beginning  at  9:30  a.m., 
local  time,  January  15,  1971.  The  pro¬ 
posed  amendment  has  not  received  the 
approval  of  the  Secretary  of  Agriculture. 

The  purpose  of  the  public  hearing  is  to 
receive  evidence  on  the  economic  and 
marketing  conditions  which  relate  to  the 
proposed  amendment,  hereinafter  set 
forth,  and  to  any  appropriate  modifica¬ 
tions  thereof. 

The  Date  Administrative  Committee, 
the  administrative  agency  established 
pursuant  to  the  order,  submitted  the  fol¬ 
lowing  amendatory  proposals  and  re¬ 
quested  a  hearing  thereon: 

1.  Section  987.4  is  revised  to  read: 

§  987.4  Area  of  production. 

“Area  of  production”  means  Riverside 
County,  Calif. 

.  2.  Section  987.6  is  revised  to  read: 

§  987.6  Crop  year. 

“Crop  year”  means  the  12-month  pe¬ 
riod  beginning  on  October  1  of  each  year 
and  ending  September  30  of  the  follow¬ 
ing  year,  except  that  the  crop  year  end¬ 
ing  September  30,  1971,  shall  begin  on 
August  1,  1970.  (In  connection  with  the 
proposed  revision  of  §  987.6,  evidence  will 
be  received  relative  to  changing  the  dead¬ 
line  dates  specified  in  the  order  so  that 
they  will  be  compatible  with  such  revi¬ 
sion  of  the  term  crop  year  that  may  re¬ 
sult  from  the  public  hearing.  Such  dead¬ 
line  dates  includes,  but  are  not  limited 
to:  August  1  in  §  987.34;  July  31  in  §  987.- 


34(b) ;  January  31  in  §  987.45(b) ;  July 
31  in  §  987.45  (e)  and  (f) ;  January  31  in 
§  987.46;  September  30  in  §  987.58;  Jan¬ 
uary  1,  June  1,  and  August  1  in  §  987.61; 
and  June  1  in  §  987.82(b)  (2)). 

3.  Section  987.9  is  revised  to  read: 

§  987.9  Handle. 

“Handle”  means  to  sell,  consign,  trans¬ 
port,  or  ship  (except  as  a  common  or 
contract  carrier  of  dates  owned  by  an¬ 
other  person)  or  in  any  other  way  to  put 
dates  into  the  current  of  commerce  in¬ 
cluding  the  shipment  or  delivery  of  sub¬ 
standard  dates  or  cull  dates  into  non¬ 
human  consumption  outlets,  except  that 
sales  or  deliveries,  by  producers,  of  other 
than  cull  dates  to  a  handler  within  the 
area  of  production,  or  the  movement  of 
dates  by  a  handler  to  storage  for  his 
account  within  the  area  of  production,  or 
within  the  counties  of  San  Bernardino 
and  Imperial,  in  the  State  of  California, 
or  within  such  other  counties  in  the  State 
of  California,  adjoining  the  area  of  pro¬ 
duction  as  the  Committee  may  prescribe, 
with  the  approval  of  the  Secretary,  shall 
not  be  considered  as  handling. 

4.  Section  987.18  is  revised  to  read: 

§  987.18  Committee. 

“Committee”  means  the  California 
Date  Administrative  Committee  estab¬ 
lished  pursuant  to  §  987.21. 

5.  Section  987.19  is  revised  to  read: 

§  987.19  Cooperative  association  of  pro¬ 
ducers. 

“Cooperative  association  of  producers” 
means  a  cooperative  association  of  date 
producers  organized  under  the  laws  of 
the  State  of  California. 

6.  Section  987.20  is  revised  to  read: 

§987.20  Fart  and  subpart. 

“Part”  means  the  order  regulating  the 
handling  of  domestic  dates  produced  or 
packed  in  Riverside  County,  Calif.,  and 
all  rules,  regulations,  and  supplementary 
orders  issued  thereunder.  The  aforesaid 
order  shall  be  a  “subpart”  of  such  part. 

7.  Section  987.21  is  revised  to  read: 

§  987.21  Establishment  of  California 
Date  Administrative  Committee. 

A  California  Date  Administrative 
Committee  consisting  of  eight  mem¬ 
bers  is  hereby  established  to  administer 
the  terms  and  conditions  of  this  part. 
For  each  member  there  shall  be  an  alter¬ 
nate  member,  and  the  provisions  of  this 
part  applicable  to  the  number,  nomina¬ 
tion,  and  selection  of  members  shall  also 
apply  to  alternate  members. 

8.  Section  987.22  is  revised  to  read: 
§  987.22  Membership  representation. 

(a)  Five  members  of  the  Committee 
shall  be  individuals  who  are  producers 
or  employees  of  producers;  and  such 
members  are  referred  to  in  this  part  as 
“producer  members”.  Three  members 
shall  be  individuals  who  are  handlers  or 
employees  of  handlers;  and  such  mem¬ 
bers  are  referred  to  in  this  part  as  “han¬ 
dler  members”. 

(b)  The  producer  members  shall  be 
apportioned,  as  provided  in  this  section, 
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between  the  group  of  producers  affiliated 
with  cooperative  associations  of  pro¬ 
ducers  (referred  to  in  this  part  as  “coop¬ 
erative  producers”)  and  the  group  of 
producers  having  no  such  affiliation  (re¬ 
ferred  to  in  this  part  as  “independent 
producers”).  The  apportionment  shall 
be  according  to  the  respective  total 
quantities  of  field-run  dates  delivered  to 
handlers  by  the  producers  thereof  in  the 
respective  groups  during  the  then  cur¬ 
rent  crop  year  through  April,  as  deter¬ 
mined  by  the  Committee  on  the  basis  of 
its  applicable  records.  Each  such  group 
shall  have  one  producer  member  for  each 
portion  of  the  applicable  total  quantity 
of  such  dates  delivered  by  the  producers 
in  such  group  that  represents  20  percent 
of  the  combined  total  quantities  deliv¬ 
ered  by  both  groups  plus  one  additional 
producer  member  for  the  remainder,  if 
any,  of  such  applicable  total  quantity 
that  is  in  an  amount  greater  than  one- 
half  of  the  amount  represented  by  the 
basic  20  percent:  Provided,  That  the 
cooperative  producers  shall  be  repre¬ 
sented  by  not  more  than  three  producer 
members  and  the  remaining  producer 
members  shall  represent  the  independ¬ 
ent  producers.  At  least  one  independent 
producer  member  shall  be  a  producer- 
handler,  ii  there  is  such  a  qualified  per¬ 
son  available,  who  produced  during  the 
then  current  crop  year  through  April  at 
least  51  percent  of  all  the  dates  handled 
by  him  during  such  period.  Whenever  it 
is  determined  pursuant  to  this  para¬ 
graph  that  a  change  in  producer  repre¬ 
sentation  is  required  for  the  ensuing  term 
of  office,  the  Secretary  shall,  on  the  basis 
of  information  submitted  by  the  Com¬ 
mittee,  and  other  available  information, 
revise  the  representation  consistent  with 
the  provisions  of  this  paragraph. 

9.  Section  987.23  is  revised  to  read: 

§  987.23  Term  of  office. 

The  term  of  office  for  members  shall 
be  1  year  beginning  August  1  but  each 
such  member  shall  continue  to  serve 
until  his  successor  has  been  selected  and 
has  qualified:  Provided,  That  the  in¬ 
cumbent  members  serving  on  the  Date 
Administrative  Committee  immediately 
prior  to  the  effective  date  of  this  amend¬ 
ed  subpart  shall  serve  as  members  of  the 
California  Date  Administrative  Commit¬ 
tee  until  such  time  as  the  initial  pro¬ 
ducer  members  and  handler  members 
selected  by  the  Secretary  in  accordance 
with  §  987.24  of  this  amended  subpart  to 
serve  on  the  California  Date  Adminis¬ 
trative  Committee  have  qualified. 

10.  Revise  §  987.24  to  read: 

§  987.24  Nomination  and  selection. 

(a)  Nominations  for  members  of  the 
Committee  shall  be  made  not  later  than 
June  15  of  each  year. 

(b)  A  cooperative  association  of  pro¬ 
ducers  shall,  by  a  resolution  adopted  by 
its  board  of  directors,  nominate  the  ap¬ 
plicable  number  of  individuals  to  serve 
as  producer  members  representing  co¬ 
operative  producers  as  provided  in 
§  987.22.  Whenever  there  are  two  or  more 
cooperative  associations  of  producers,  the 
vote  by  each  such  association  shall  be 
weighted  by  the  number  of  its  coopera¬ 


tive  producers  during  the  then  current 
crop  year  through  April  1.  The  individual 
receiving  the  highest  number  of  votes  for 
a  position  shall  be  the  nominee. 

(c)  A  meeting  or  meetings  of  inde¬ 
pendent  producers  shall  be  held  in  the 
area  of  production  for  the  purpose  of 
nominating  individuals  to  serve  as  pro¬ 
ducer  members  on  the  Committee.  Such 
producers  shall  nominate  the  applicable 
number  of  individuals  for  producer  mem¬ 
ber  positions  in  conformity  with  §  987.22. 
Each  such  producer,  regardless  of  the 
number  and  location  of  his  date  gardens, 
shall  be  entitled  to  one  vote  for  each 
producer  member  position  to  be  filled. 
The  individual  receiving  the  highest 
number  of  votes  for  a  position  shall  be 
the  nominee. 

(d)  A  meeting  or  meetings  of  handlers 
shall  be  held  in  the  area  of  production 
for  the  purpose  of  nominating  three  in¬ 
dividuals  to  serve  as  handler  members  on 
the  Committee.  Each  handler  shall  be 
entitled  to  vote  for  only  one  handler 
member  position  to  be  filled.  The  vote  of 
each  handler  shall  be  weighted  by  the 
tonnage  of  dates  the  handler  acquired, 
or  if  a  cooperative  association  of  pro¬ 
ducers,  by  the  tonnage  the  handler  re¬ 
ceived,  from  producers  and  had  certified 
for  handling  or  for  further  processing 
during  the  then  current  crop  year 
through  April.  The  individual  receiving 
the  highest  number  of  votes  for  a  han¬ 
dler  member  position  shall  be  the  nomi¬ 
nee  for  that  position. 

(e)  Promptly  after  the  completion  of 
the  meetings  required  by  this  section, 
the  Committee  shall  report  to  the  Sec¬ 
retary  the  nominees  for  each  position  to 
be  filled,  together  with  a  certification  of 
such  results  and  all  necessary  tonnage 
data  and  other  information  required  by 
the  Secretary.  From  such  nominees  or 
from  other  eligible  persons,  the  Secre¬ 
tary  shall  select  the  Committee  members 
as  prescribed  in  §  987.22. 

11.  The  following  sentence  is  added  at 
the  end  of  §  987.27:  “However,  if  both  a 
producer  member  and  his  alternate  are 
absent  from  an  assembled  meeting,  the 
chairman  may,  with  the  concurrence  of 
the  producer  members  present  from  the 
producer  group  affected  by  the  absence, 
designate  an  alternate  member  from 
such  group  who  is  present  at  the  meet¬ 
ing  and  is  not  acting  as  a  member,  to  act 
in  the  place  and  stead  of  the  absent 
member  and  alternate.” 

12.  Section  987.31  is  revised  to  read: 

§  987.31  Procedure. 

(a)  Five  members,  including  alter¬ 
nates  acting  as  members,  of  the  Commit¬ 
tee  shall  constitute  a  quorum. 

(b)  The  members  of  the  Committee 
shall,  from  among  its  members,  select  a 
chairman  and  such  other  officers,  and 
adopt  such  rules  for  the  conduct  of  its 
business,  as  it  may  deem  advisable. 

(c)  For  any  decision  of  the  Committee 
to  be  valid,  at  least  five  members  must 
cast  a  concurring  vote.  At  all  assembled 
meetings,  each  vote  shall  be  cast  in 
person. 

(d)  The  Committee  may  vote  upon  any 
proposition  by  mail,  telephone  when  con¬ 
firmed  in  writing  within  2  weeks,  or 


telegram,  upon  due  notice  and  full  and 
identical  explanation  to  all  members,  and 
eight  concurring  votes  shall  be  required 
for  the  adoption  of  any  such  proposition. 

13.  The  third  sentence  of  §  987.33  is  re¬ 
vised  to  read:  “However,  no  program  of 
paid  advertising  nor  major  program  of 
marketing  promotion  shall  be  adopted 
unless  favored  by  at  least  six  Committee 
members.” 

14.  The  last  sentence  of  paragraph  (d) 
of  §  987.45  is  revised  to  read:  “Any 
handler  who  during  a  crop  year  disposes, 
in  restricted  outlets,  of  a  quantity  of 
marketable  dates  in  excess  of  his  re¬ 
stricted  obligation  of  such  year  may:  (1) 
On  written  request  to  the  Committee 
have  a  part  or  all  of  such  excess  trans¬ 
ferred,  by  the  Committee,  to  such  other 
handler  or  handlers  as  he  may  name,  for 
crediting  such  other  handlers’  restricted 
obligations  incurred  in  that  crop  year; 
and  in  addition  (2)  have  a  part  or  all  of 
the  remainder  of  such  excess  credited  to 
his  restricted  obligation  to  the  next  crop 
year,  but  only  to  the  extent  prescribed  by 
the  Committee,  with  the  approval  of  the 
Secretary”. 

15.  The  heading  and  first  sentence  of 
§  987.68  are  revised  to  read: 

§  987.68  Verification  of  reports  anil 
records. 

For  the  purpose  of  checking  compli¬ 
ance  with  recordkeeping  requirements 
and  verifying  reports  filed  by  handlers, 
the  Secretary  and  the  Committee, 
through  its  duly  authorized  employees, 
shall  have  access  to  any  premises  where 
dates  are  held  and,  at  any  time  during 
reasonable  business  hours,  shall  be  per¬ 
mitted  to  examine  any  dates  held  and 
any  and  all  records  with  respect  to 
matters  within  the  purview  of  this  part. 

16.  Make  such  other  changes  in  the 
order  as  may  be  necessary  to  make  the 
entire  order  conform  to  any  changes  that 
may  result  from  this  hearing. 

Copies  of  this  notice  may  be  obtained 
from  the  Los  Angeles  Marketing  Field 
Office,  Fruit  and  Vegetable  Division, 
Consumer  and  Marketing  Service,  U.S. 
Department  of  Agriculture,  Room  1733, 
312  North  Spring  Street,  Los  Angeles, 
CA  90012,  or  from  the  Date  Administra¬ 
tive  Committee,  81-855  Highway  111, 
Room  2-G,  Indio,  CA  92201. 

Dated:  December  29, 1970. 

John  C.  Blum, 
Deputy  Administrator, 
Regulatory  Programs. 

[F.R.  Doc.  71-13;  Filed,  Jan.  4,  1971; 

8:45  a.m.] 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 
t  15  CFR  Part  7  1 
CHILDREN’S  SLEEPWEAR 

Notice  of  Procedures  for  Public 
Hearing 

The  following  procedures  are  estab¬ 
lished  for  the  informal  public  oral  hear- 
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ing  to  be  held  on  January  14, 1971,  on  the 
proposed  children’s  sleepwear  standard 
( PFF  3-70,  35  F.R.  17670,  Nov.  17,  1970) . 
This  hearing  was  announced  in  the  Fed¬ 
eral  Register  on  December  23,  1970  (35 
F.R.  19520).  I  have  been  designated  by 
the  Secretary  of  Commerce  under  au¬ 
thority  of  §  7.9(c),  Flammable  Fabrics 
Act  Procedures  (15  CFR  Part  7)  to  con¬ 
duct  such  hearings  and  establish  reason¬ 
able  procedures  therefor.  Persons  desir¬ 
ing  to  testify  at  such  hearing  should 
notify  the  Assistant  Secretary  for  Sci¬ 
ence  and  Technology,  Department  of 
Commerce,  Room  3862,  Main  Com¬ 
merce  Building,  Washington,  DC  20230, 
as  promptly  as  possible,  and  in  any  event 
prior  to  the  hearing  date,  in  order  that 
preparations  may  be  made  to  accom¬ 
modate  every  person  who  desires  to  ap¬ 
pear. 


PROPOSED  RULE  MAKING 

I.  Purpose.  The  purpose  of  the  infor¬ 
mal  oral  hearing  on  children’s  sleep- 
wear  is  to  provide  all  interested  seg¬ 
ments  of  the  public  with  an  opportunity 
to  comment  upon  the  Department’s  pro¬ 
posed  children’s  sleepwear  standard. 
This  hearing  will  be  held  in  accordance 
with  §  7.9,  Flammable  Fabrics  Act  Proce¬ 
dures  (15  CFR  Part  7). 

n.  Conduct  of  hearings,  a  This  hear¬ 
ing  shall  be  an  informal,  nonadversary 
proceeding  at  which  there  will  be  no  for¬ 
mal  pleadings  or  adverse  parties. 

b.  The  presiding  officer  shall  have  the 
right  to  apportion  the  time  of  persons 
making  presentations  at  the  hearing  in 
an  equitable  manner.  Witnesses  may  sub¬ 
mit  a  written  presentation  of  their  views 
for  the  record. 

c.  The  presiding  officer  and  other  De¬ 
partment  representatives  shall  have  the 


right  to  question  witnesses  appearing  at 
this  hearing  as  to  their  testimony  and 
other  matters  relating  to  the  proposed 
standard. 

d.  The  presiding  officer  shall  have  the 
right  to  terminate  or  shorten  the  presen¬ 
tation  of  any  party  appearing  at  this 
hearing  when,  in  the  opinion  of  said 
presiding  officer,  such  presentation  is  re¬ 
petitive  or  is  not  relevant  to  the  purpose 
of  the  hearing. 

e.  The  presiding  officer  has  the  right 
to  exercise  authority  necessary  to  con¬ 
tribute  to  the  equitable  and  efficient  con¬ 
duct  of  these  hearings  and  to  maintain 
order  at  the  hearings. 

Richard  O.  Simpson, 

Acting  Assistant  Secretary  for 
Science  and  Technology. 

December  30, 1970. 

[F.R.  Doc.  71-87;  Filed,  Jan.  4,  1971; 

8:50  a  m  ] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

NICKEL  AND  NICKEL-EARING 
MATERIALS  FROM  FRANCE 

Removal  of  Restrictions  on  Imports 

The  Office  of  Foreign  Assets  Control 
is  satisfied  that  nickel  and  nickel-bearing 
materials  imported  from  France  subse¬ 
quent  to  the  date  hereof  will  not  contain 
nickel  of  Cuban  origin.  Accordingly,  the 
Office  of  Foreign  Assets  Control’s  in¬ 
structions  to  the  Bureau  of  Customs  un¬ 
der  the  Cuban  Assets  Control  Regula¬ 
tions  to  detain  unlicensed  imports  of 
nickel  and  nickel-bearing  materials  of 
French  origin  are  rescinded.  Such  ma¬ 
terials  may  now  be  imported  without  ob¬ 
taining  a  certificate  of  origin  or  specific 
license  issued  in  connection  with  the 
Cuban  Assets  Control  Regulations. 

[seal]  Margaret  W.  Schwartz, 

Director, 

Office  of  Foreign  Assets  Control. 

[F.R.  Doc.  71-123:  Filed,  Jan.  4,  1971; 

8:51  a.m.] 


1.  Douglas  E.  Chaffin,  Assistant  Re¬ 
gional  Administrator  for  Administration. 

(Delegation  May  4,  1962,  27  F.R.  4319;  De¬ 
partment  Interim  Order  II,  31  F.R.  815, 
Jan.  21,  1966) 

Effective  as  of  the  6th  day  of  October 
1970. 

Warren  P.  Phelan, 
Regional  Administrator,  Region  III. 

[F.R.  Doc.  71-11;  Filed,  Jan.  4,  1971; 

8:45  a.m.j 


REGIONAL  ADMINISTRATOR  AND 
DEPUTY  REGIONAL  ADMINISTRA¬ 
TOR  REGION  VIII  (DENVER) 

Delegation  of  Authority  With  Respect 
to  Surplus  Real  Property 

The  Regional  Administrator  and  the 
Deputy  Regional  Administrator,  Region 
VIII  (Denver) ,  each  is  authorized  to  ex¬ 
ercise  the  authority  of  the  Secretary  of 
Housing  and  Urban  Development  to  dis¬ 


pose  of  the  hereinafter  described  prop¬ 
erty,  together  with  any  improvements 
and  related  personal  property  located 
thereon,  transferred  to  the  Secretary  by 
the  Administrator  of  General  Services 
on  December  24,  1970,  pursuant  to  sec¬ 
tion  414(a)  of  the  Housing  and  Urban 
Development  Act  of  1969,  40  U.S.C. 
484(b): 

Fargo  Radio  Range  Site,  Fargo,  Cass 
County,  N.  Dak.;  identified  more  particularly 
In  the  Report  ol  Excess  Real  Property  dated 
June  12,  1970,  from  the  Department  of 
Health,  Education  and  Welfare  (GSA  Con¬ 
trol  No.  GR-ND-438 ) . 

(Sec.  7(d),  Department  of  HUD  Act,  42  U.S  C. 
3535(d)) 

Effective  date:  This  delegation  of  au¬ 
thority  is  effective  as  of  December  28. 
1970. 

George  Romney, 
Secretary  of  Housing 
and  Urban  Development. 

71-10;  Filed,  Jan.  4.  1971; 

8:45  &.m.] 


[F.R.  Doc. 

CIVIL  SERVICE  COMMISSION 


DEPARTMENT  OF  THE  INTERIOR 


DENTAL  HYGIENIST,  DENVER  STANDARD  METROPOLITAN  STATISTICAL 

AREA 


Bureau  of  Land  Management 


Notice  of  Establishment  of  Minimum  Rates  and  Rate  Ranges 


OREGON;  CHIEF,  DIVISION  OF 
MANAGEMENT  SERVICES  ET  AL. 

Delegation  of  Authority;  Contracts 
and  Leases 

Correction 


Under  authority  of  5  U.S.C.  5303  and  Executive  Order  11073,  the  Civil  Service 
Commission  has  established  special  minimum  salary  rates  and  rate  ranges  as 
follows: 

G8-082  DENTAL  HYGIENIST  SERIES 

Geographic  Coverage:  Denver  Standard  Metropolitan  Statistical  Area  (Includes  Adams,  Arapahoe,  Boulder, 
Denver,  and  Jefferson  Counties). 

Effective  Date:  First  day  ol  the  fust  pay  period  beginning  on  or  after  December  27,  1970. 


In  F.R.  Doc.  70-17342  appearing  on 
page  19582  in  the  issue  of  Thursday,  De¬ 
cember  24,  1970,  the  word  "Oregon” 
should  be  added  to  the  heading  as  set 
forth  above. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

ACTING  ASSISTANT  REGIONAL  AD¬ 
MINISTRATOR  FOR  RENEWAL 
ASSISTANCE  REGION  III  (PHILA¬ 
DELPHIA) 

Designation 

The  official  named  below  is  hereby 
designated  to  serve  as  Acting  Assistant 
Regional  Administrator  for  Renewal  As¬ 
sistance,  Region  IH,  during  the  vacancy 
in  the  position  of  Assistant  Regional  Ad¬ 
ministrator  for  Renewal  Assistance,  with 
all  the  powers,  functions,  and  duties  re- 
delegated  or  assigned  to  the  Assistant 
Regional  Administrator  for  Renewal 
Assistance. 


PER  ANNUM  RATES 


Grade 


123466789  10 


GS-4 . $7,413  $7,008  $7,803  $7,998  $8,193  $8,388  $8,583  $8,778  $8,973  $9,168 

GS-5  .  7,856  8,074  8,292  8,610  8,728  8,946  9,164  9,382  9,600  9,818 

GS-6 .  8, 509  8,752  8,995  9,238  9,481  9,724  9,967  10,210  10,453  10,696 

GS-7  .  9,178  9,448  9,718  9,988  10,268  10,528  10,798  11,068  11,338  11,608 


All  new  employees  in  the  specified  occupational  level  will  be  hired  at  the  new 
minimum  rates. 

As  of  the  effective  date,  all  agencies  will  process  a  pay  adjustment  to  increase  the 
pay  of  employees  on  the  rolls  in  the  affected  occupational  levels.  An  employee  who 
immediately  prior  to  the  effective  date  was  receiving  basic  compensation  at  one  of 
the  statutory  rates  shall  receive  basic  compensation  at  the  corresponding  num- 
berd  rate  authorized  by  this  notice  on  or  after  such  date.  The  pay  adjustment  will 
not  be  considered  an  equivalent  increase  within  the  meaning  of  .5  U.S.C.  5335. 

Under  the  provisions  of  section  3-2b,  Chapter  571,  FPM,  agencies  may  pay  the 
travel  and  transportation  expenses  to  first  post  of  duty  under  5  U.S.C.  5723  of  new 
appointees  to  positions  cited. 

United  States  Civil  Service  Commission, 
[seal]  James  C.  Spry, 

Executive  Assistant  to  the  Commissioners. 

[FB.  Doc.  71-45;  Filed,  Jan.  4,  1971;  8:47  a.m.] 
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NOTICES 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Dockets  Noe.  18845-18849;  FCC  70R-449] 

LAMAR  LIFE  BROADCASTING  CO. 

ET  AL. 

Memorandum  Opinion  and  Order 
Enlarging  Issues 

In  regard  applications  of  Lamar  Life 
Broadcasting  Co.,  Jackson,  Miss.,  Docket 
No.  18845,  Piles  Nos.  BPCT-4320,  BRCT- 
326;  Civic  Communications  Corp.,  Jack- 
son,  Miss.,  Docket  No.  18846,  Pile  No. 
BPCT-4305 ;  Dixie  National  Broadcasting 
Corp.,  Jackson,  Miss.,  Docket  No.  18847, 
Pile  No.  BPCT-4317;  Jackson  Television, 
Inc.,  Jackson,  Miss.,  Docket  No.  18848, 
Pile  No.  BPCT-4318;  and  Channel  3, 
Inc.,  Jackson,  Miss.,  Docket  No.  18849, 
Pile  No.  BPCT-4319;  for  a  construction 
permit. 

1.  Each  of  the  above-captioned  mu¬ 
tually  exclusive  applicants  seeks  a  per¬ 
mit  to  construct  a  new  commercial  tele¬ 
vision  broadcast  station  to  operate  on 
Channel  3  in  Jackson,  Miss.1  By  Order 
(FCC  70-462,  25  FCC  2d  101,  released 
May  4,  1970,  reconsideration  denied  24 
FCC  2d  618,  released  Aug.  3,  1970),  the 
Commission  designated  the  applications 
for  hearing  on  an  air  hazard  issue  against 
Dixie  National  Broadcasting  Corp. 
(Dixie),  Jackson  Television,  Inc.  (Jack- 
son),  and  Channel  3,  Inc.  (Channel  3), 
and  on  the  standard  comparative  Is¬ 
sue.  By  Memorandum  Opinion  and 
Order,  FCC  70R-358,  released  Octo¬ 
ber  22,  1970,  26  FCC  2d  112,  20  RR 
2d  509,  the  Review  Board  enlarged 
the  scope  of  the  proceeding  by  adding 
limited  financial  qualifications  issues 
against  Civic  Communications  Corp. 
(Civic) ;  *  other  requested  issues,  relat¬ 


1  The  Commission’s  June  27,  1968  grant  of 
the  application  (BRCT-326)  of  Lamar  Life 
Broadcasting  Co.  (Lamar),  for  renewal  of 
license  of  television  broadcast  Station  WLBT, 
Channel  3,  In  Jackson,  was  reversed  and 
remanded  to  the  Commission  on  June  20, 
1969,  by  the  U.S.  'Court  of  Appeals  for  the 
District  of  Columbia  Circuit.  Office  of  Com¬ 
munication  of  the  United  Church  of  Christ  v. 
FCC,  425  F.  2d  543,  16  RR  2d  2095,  rehearing 
denied  en  banc.  Sept.  5,  1969,  17  RR  2d  2001. 
The  Court,  while  not  disqualifying  Lamar 
from  being  a  broadcast  licensee,  directed 
the  Commission  to  invite  the  filing  of  new 
applications  for  the  channel.  By  Memo¬ 
randum  Opinion  and  Order,  FCC  70-957,  re¬ 
leased  Sept.  8,  1970,  20  RR  2d  167,  the 
Commission  granted  the  application  of  Com¬ 
munications  Improvement,  Inc.  to  operate 
on  Channel  3  on  an  interim  basis. 

“The  added  issues  read  as  follows: 

(a)  To  determine  whether  Civic  Com¬ 
munications  Corp.  will  have  available  a 
$300,000  mortgage  loan  to  finance  its  studio 
construction,  and,  if  so,  the  terms,  condi¬ 
tions  and  collateral  required  in  connection 
therewith;  and 

(b)  To  determine  whether  stock  subscrib¬ 
ers  Walter  G.  Hall,  Weyman  H.  D.  Walker, 
Mrs.  Patricia  M.  Derian,  Hodding  Carter  III, 
and  Charles  Young,  of  Civic  Communica¬ 
tions  Corp.  can  meet  their  respective  stock 
subscription  commitments;  and 

(c)  To  determine  whether,  in  light  of  the 
evidence  adduced  pursuant  to  issues  (a)  and 
(b),  the  applicant  Is  financially  qualified. 


ing  to  Civic’s  financial  and  character 
qualifications,  were  denied.  Presently  be¬ 
fore  the  Review  Board  is  a  joint  petition 
to  enlarge  issues,  filed  July  6,  1970,  by 
Dixie,  Jackson,  and  Channel  3,  request¬ 
ing  the  addition  of  nine  issues  relating 
to  the  financial  and  character  qualifica¬ 
tions  of  Civic*  For  the  most  part,  the 
requested  issues  arise  out  of  representa¬ 
tions  made  to  the  Commission  by  Civic 
with  respect  to  its  financial  proposal. 
Petitioners  rely  in  particular  on  repre¬ 
sentations  made  in  Civic’s  June  16,  1970, 
opposition  to  petitions  to  enlarge  issues, 
filed  May  22, 1970,  by  Dixie,  Jackson,  and 
Channel  3,  and  in  an  amendment  to 
Civic’s  application,  filed  June  17,  1970, 
and  accepted  by  the  Hearing  Examiner 
by  Memorandum  Opinion  and  Order, 
FCC  70M-943,  released  July  7,  1970. 

Civic’s  Financial  Qualifications 

2.  Availability  of  loans.  Petitioners  re¬ 
quest  an  inquiry  into  the  availability  of 
loans  to  Civic  from  Citizens  Investment 
Co.  (Citizens  Investment)  and  Citizens 
State  Bank.  In  support,  petitioners 
aver  that  Civic’s  plan  of  financing,  as 
amended  on  June  17,  1970,  depends,  in 
part,  upon  the  availability  of  a  $175,000 
loan  from  Citizens  Investment,  Dickin¬ 
son,  Tex.;  and  that  the  availability  of 
this  loan  is  evidenced,  in  turn,  by  letters 
of  commitment  from  Citizens  Investment 
and  from  the  Alvin  State  Bank,  Alvin, 
Tex.*  Petitioners  contend,  however,  that 
the  arrangements  for  placement  of  col¬ 
lateral  made  between  Alvin  State  Bank 
and  Citizens  Investment  have  not  been 
specified  either  in  the  letter  of  commit¬ 
ment  or  in  a  balance  sheet  of  Citizens 
Investment  submitted  for  that  purpose; 
therefore,  argue  petitioners,  Civic  may 
not  rely  upon  the  availability  of  the  pro¬ 
posed  loan  from  Citifens  Investment. 
Petitioners  further  maintain  that  the 
loan  commitment  letter  from  Citizens 


“Also  before  the  Board  are  the  following 
related  pleadings:  (a)  Motion  to  strike  and 
opposition  to  Joint  petition  to  enlarge  is¬ 
sues,  filed  July  13,  1970,  by  Civic;  (b)  com¬ 
ments  on  the  Joint  petition  and  on  ( a) ,  filed 
July  21,  1970,  by  the  Broadcast  Bureau;  and 
(c)  Joint  reply  Jto  (a)  and  (b),  filed  July  31, 
1970,  by  Dixie,  Jackson,  and  Channel  3. 
Civic’s  motion  to  strike  will  be  denied.  The 
issues  requested  in  the  Joint  petition  are 
largely  responsive  to  points  raised  for  the 
first  time  by  Civic  in  pleadings  filed  with 
the  Commission  on  or  about  June  16,  1970. 
Striking  the  joint  petition  on  procedural 
grounds,  then,  would  be  inappropriate. 
Cf.  Martin  Lake  Broadcasting  Co.,  23  FCC  2d 
721  n.  1,  19  RR  2d  277,  278  n.  1  (1970). 
Furthermore,  good  cause  for  the  late  filing 
of  the  petition  has  been  shown,  and  it  will 
therefore  be  considered  on  its  merits.  Chap¬ 
man  Radio  and  Television  Co.,  7  FCC  2d  557, 
9  RR  2d  831  (1967). 

4  The  letter  of  commitment  from  the  Alvin 
State  Bank  to  Civic  states: 

This  is  our  commitment  to  loan  to  Citizens 
Investment  Co.  $175,000  for  its  purpose  in 
loaning  that  amount  to  you  for  use  in  con¬ 
struction  and  operation  of  your  proposed 
television  station  in  Jackson,  Miss. 

Citizens  Investment  Co.  has  made  arrange¬ 
ments  with  us  for  placement  of  collateral 
and  other  conditions  which  will  enable  us  to 
make  this  commitment. 


Investment,  and  one  from  Citizens  State 
Bank  (Dickinson,  Tex.)  totaling  $725,000, 
call  for  assignment  of  all  accounts  re¬ 
ceivable  of  Civic’s  proposed  station; 
however,  in  petitioners’  view,  Civic  has 
not  shown  the  manner  in  which  its  ac¬ 
counts  receivable  can  be  simultaneously 
assigned  to  secure  both  loans. 

3.  Civic  and  the  Broadcast  Bureau  op¬ 
pose  addition  of  the  requested  issue. 
Civic  notes  first  that  letters  of  commit¬ 
ment  submitted  by  it  limit  assignment 
of  accounts  receivable  “up  to  the  amount 
of  the  loan”.  In  Civic’s  opinion,  then, 
petitioners  have  not  raised  a  substantial 
question  regarding  the  ability  of  Civic 
to  meet  the  repayment  terms  of  these 
loans.  Civic  also  contends  that  the  Alvin 
State  Bank  has  indicated  its  satisfaction 
with  the  collateral  to  be  supplied  by  Citi¬ 
zens  Investment,  and  that  petitioners 
have  shown  no  reason  why  the  judgment 
of  the  bank  should  be  questioned.  The 
Bureau  argues  that  the  collateral  run¬ 
ning  between  Citizens  Investment  and 
the  Alvin  State  Bank  is  irrelevant  to  the 
question  of  the  availability  of  that  loan 
to  Civic;  in  the  Bureau’s  view,  the  letters 
of  commitment  from  the  Alvin  State 
Bank  and  Citizens  Investment  provide 
reasonable  assurance  that  a  $175,000 
loan  is  available  to  Civic. 

4.  The  Review  Board  is  of  the  opinion 
that  an  inquiry  into  the  availability  of 
Civic’s  proposed  loan  from  Citizens  In¬ 
vestment  is  not  warranted.  In  our  Octo¬ 
ber  22,  1970,  Memorandum  Opinion  and 
Order,  supra,  we  held  that,  “the  letters 
of  commitment  from  Citizens  State  Bank 
and  Citizens  Investment  and  the  sworn 
affidavit  of  [Walter  G.l  Hall  [concern¬ 
ing  Texas  banking  practices]  provide 
reasonable  assurance  of  the  availability 
to  Civic  of  a  total  of  $900,000  in  bank 
loans.”  26  FCC  2d  at  115,  20  RR  2d  at 
514.  Petitioners  have  alleged  no  new 
facts  or  circumstances  which  persuade 
us  to  depart  from  this  holding.  While 
it  is  generally  true  that  even  a  bank  loan 
commitment  to  a  lender  of  funds  to  an 
applicant  must  disclose  the  required  se¬ 
curity,  if  any,  for  the  loan,  Big  Chief 
Broadcasting  Co.  of  Lawton,  Inc.,  20  FCC 
2d  122,  125  n.  6,  17  RR  2d  696,  699  n.  6 
(1969),  relying  upon  Viking  Television, 
Inc.,  16  FCC  2d  1018,  1021,  15  RR  2d 
954,  958  (1969),  we  have  been  willing 
to  make  exceptions  to  this  disclosure 
rule  where  other  indicia  of  security  are 
present.  For  example,  in  Big  Chief,  we 
declined  to  add  a  financial  qualifications 
issue  where  the  language  of  a  line-of- 
credit  letter  indicated  that  a  bank  was 
well  aware  of  a  lender’s  financial  stand¬ 
ing  and  that  a  loan  “on  his  signature” 
would  be  available.  On  the  other  hand, 
in  Viking,  we  were  constrained  to  add  a 
financial  qualifications  issue  where  the 
letter  from  the  bank  did  not  indicate 
the  security  required  of  the  lender  for 
the  loan  or  the  bank’s  satisfaction  with 
the  lender’s  ability  to  meet  security  re¬ 
quirements.  In  the  instant  case,  the 
statement  by  the  Alvin  State  Bank  that 
Citizens  Investment  has  arranged  “for 
placement  of  collateral  and  other  condi¬ 
tions  which  will  enable  us  to  make  this 
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commitment,”  clearly  demonstrates  Alvin 
State  Bank’s  awareness  of  Citizen  In¬ 
vestment’s  financial  standing,  and  af¬ 
fords  reasonable  assurance  that  the  loan 
to  Citizens  Investment  will  be  made.  Big 
Chief  Broadcasting  Co.  of  Lawton,  Inc., 
supra;  cf.  Vista  Broadcasting  Co.,  20 
FCC  2d  867,  17  RR  2d  1209  (1969).  With 
regard  to  petitioners’  allegation  concern¬ 
ing  the  simultaneous  assignment  of 
Civic’s  accounts  receivable,  it  is  note¬ 
worthy  that  each  of  the  letters  of  com¬ 
mitment  specifically  limits  Civic’s  pledge 
of  its  accounts  receivable  to  the  amount 
of  each  loan;  therefore,  there  is  no  in¬ 
herent  contradiction  warranting  an  evi¬ 
dentiary  inquiry.  Moreover,  in  light  of 
Walter  G.  Hall’s  position  in  both  finan¬ 
cial  institutions  (see  paragraph  5  of  our 
prior  Memorandum  Opinion  and  Order, 
supra) ,  there  was  clearly  no  attempt  to 
mislead  these  financial  institutions.  In 
view  of  the  foregoing  circumstances,  the 
requested  general  inquiry  into  the  avail¬ 
ability  of  the  loans  from  Citizens  Invest¬ 
ment  and  Citizens  State  Bank  will  be 
denied. 

5.  Basis  of  construction  costs  estimate. 
Petitioners  allege  that  Civic,  in  its  June 
16,  1970,  opposition  to  Jackson’s  petition 
to  enlarge  issues,  has  conceded  that  it 
does  not  have  available  a  $300,000  mort¬ 
gage  loan.6  Petitioners  assert  that  this 
concession  indicates  that  Civic  has  given 
inadequate,  if  any,  consideration  to  the 
cost  of  construction  of  its  studio  facili¬ 
ties.  For  instance,  argue  petitioners,  Civic 
has  submitted  no  showing  of  the  basis 
on  which  studio  construction  costs  were 
estimated;  therefore,  an  issue  is  war¬ 
ranted  to  determine  the  basis  of  Civic’s 
estimated  costs  of  construction.  Civic 
and  the  Broadcast  Bureau  oppose  the 
requested  issue.  Civic  argues  that  the 
burden  is  on  petitioners  to  show  that 
the  proposed  facility  cannot  be  con¬ 
structed  for  the  amount  proposed.  The 
Bureau  agrees  with  Civic  and  cites 
WPIX,  Inc.,  22  FCC  2d  960,  18  RR  2d 
1196  (1970).  In  reply,  petitioners  again 
argue  that  Civic  may  not  propose  a  con¬ 
struction  cost  estimate  that  is  merely  “in 
the  ball  park”  with  those  of  the  other 
applicants,  but  that  Civic  must  come  for¬ 
ward  with  its  own  showing  of  the  basis 
on  which  its  studio  construction  costs 
were  estimated. 

6.  The  requested  issue  will  be  denied. 
It  is  well  established  that  the  require¬ 
ment  that  an  applicant  demonstrate  its 
ability  to  complete  construction  and  to 
operate  the  facility  for  1  year,  as  proposed 
in  its  application,  does  not  relieve  a  com¬ 
peting  applicant  of  the  obligation  to 
make  a  proper  showing  in  support  of  an 
enlargement  petition.  Section  1.229(c) 
of  the  Commission’s  Rules;  Home  Service 
Broadcasting  Corp.,  21  FCC  2d  168,  172, 
18  RR  2d  63  68  (1970).  See  WPIX,  Inc., 
supra.  Compare  National  Broadcasting 
Co.,  21  FCC  2d  611,  628-29,  18  RR  2d 
381,  400-01  (1970).  In  this  regard,  peti¬ 
tioners  have  made  no  specific  factual 
allegations  whatsoever  regarding  Civic’s 
studio  construction  costs;  and  a  specula- 


6  See  paragraph  3  of  the  Board’s  Memo¬ 
randum  Opinion  and  Order,  FCC  70-R358, 
supra,  26  FCC  2d  at  113,  20  RR  2d  at  512. 


tive  assertion  premised  solely  upon  Civic’s 
concession  is  manifestly  insufficient,  in 
our  opinion,  to  support  addition  of  the 
requested  issue.  See  United  Television 
Co.,  FCC  70R^382,  released  November  16, 

1970,  - FCC  2d - ,  20  RR  2d  741; 

cf.  Harry  D.  Stephenson  and  Robert  E. 
Stephenson,  18  FCC  2d  337,  344-46,  16 
RR  2d  678,  686-88  (1969).  In  short,  the 
cost  figures  specified  by  Civic  for  studio 
construction  appear  reasonable  on  their 
face,  and  petitioners  have  not  shown  that 
higher  cost  figures  would  be  more  real¬ 
istic.  In  any  event,  a  mortgage  loan  avail¬ 
ability  issue  was  added  to  this  proceed¬ 
ing  in  our  prior  Memorandum  Opinion 
and  Order;  that  issue  provides  for  an 
adequate  inquiry  into  the  matter  (see 
note  2,  supra)  and  a  broader  inquiry  is 
not  warranted  on  the  basis  of  petitioners’ 
refurbished  allegations. 

Civic’s  Character  Qualifications 

7.  Representation  of  the  availability 
of  a  $300,000  mortgage  loan.  Petitioners 
contend  that  Civic’s  concession  that  it 
does  not  have  available  a  $300,000  mort¬ 
gage  loan,  when  viewed  in  light  of  Civic’s 
April  28,  1970,  financial  amendment  to 
its  application,  warrants  addition  of  a 
nondisclosure  issue  to  this  proceeding. 
Petitioners  note  that,  in  its  April  28 
amendment,  Civic  included  an  estimate 
of  $60,000  for  buildings  in  a  breakdown 
of  funds  required  for  construction  and 
operation  of  the  station.  In  explanation 
of  the  $60,000  estimate,  continue  peti¬ 
tioners,  Civic  stated; 

This  represents  a  downpayment  of  20  per¬ 
cent  on  a  $300,000  building.  Mortgage  pay¬ 
ments  are  included  in  the  cost  of  operation. 

Petitioners  contend  that  the  foregoing 
estimate  of  $60,000  and  the  quoted  lan¬ 
guage  were  designed  to  give  the  impres¬ 
sion  that  Civic  had  obtained  a  $300,000 
mortgage  loan  to  finance  its  studio  con¬ 
struction,  whereas  Civic’s  concession 
shows  that  no  such  loan  had  been  ob¬ 
tained.  The  Broadcast  Bureau  supports 
the  addition  of  the  requested  issue.  In 
the  Bureau’s  opinion,  Civic’s  representa¬ 
tion  was  calculated  to  convey  the  im¬ 
pression  that  there  was  a  specific  mort¬ 
gage  with  a  particular  plan  of  retirement 
and  a  precise  rate  of  interest.  The  Bu¬ 
reau  further  argues  that  the  Commission 
relied  on  Civic’s  representation  of  the 
mortgage  loan  in  finding  Civic  finan¬ 
cially  qualified;  and,  the  Bureau  con¬ 
cludes,  the  fact  that  a  commitment  for 
such  a  mortgage  was  not  available  to 
Civic  raises  a  material  question  with 
respect  to  Civic’s  representation. 

8.  In  opposition,  Civic  contends  that 
neither  the  $60,000  estimate  for  build¬ 
ings  nor  the  explanatory  language  noted 
above  implies  that  Civic  had  a  mortgage 
loan  commitment*  Civic  therefore  char¬ 
acterizes  the  requested  issue  as  “absurd”. 
In  reply,  petitioners  submit  that  Civic 
has  had  an  opportunity  in  its  opposition 


•  Earlier,  In  Its  June  16,  1970,  opposition, 
Civic  had  asserted  that  because  it  proposed 
studio  facilities  comparable  to  those  of  the 
other  applicants,  a  mortgage  loan  wUl  be 
available  to  it  under  terms  and  conditions 
similar  to  those  obtained  by  the  other  appli¬ 
cants. 
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pleading  to  explain  this  matter,  but  that 
Civic  has  chosen  to  remain  silent. 

9.  The  Board  is  of  the  view  that  peti¬ 
tioners  have  raised  a  substantial  ques¬ 
tion  as  to  whether  Civic  has  misrepre¬ 
sented  to  the  Commission  the  availabil¬ 
ity  of  the  $300,000  mortgage/  Cf .  Atlantic 
Video  Corp.,  17  FCC  2d  571,  16  RR  2d 
77  (1969);  Marbro  Broadcasting  Co.,  4 
FCC  2d  290,  8  RR  2d  51  (1966).  Civic’s 
financial  qualifications,  based  on  the 
applicant’s  own  plan  of  financing,  de¬ 
pend  on  the  availability  of  the  $300,000 
mortgage  loan.  Civic,  in  filling  out  its 
application,  acted  without  “reasonable 
assurance”  that  it  would  have  available 
the  mortgage  loan  in  question;  and,  un¬ 
like  the  respondent  in  Atlantic  Video, 
supra,  Civic  has  failed  to  offer  an  ade¬ 
quate  explanation  of  its  conduct.  In  our 
view,  too,  Civic  had  reason  to  know  at 
the  time  of  filing  its  application  that 
the  Commission  would  construe  the 
$60,000  estimate  for  buildings  and  the 
explanatory  language  in  support  of  its 
estimate  to  mean  that  Civic  had  actually 
obtained,  or  was  actively  in  the  process 
of  negotiating,  a  $300,000  mortgage  loan 
to  finance  its  studio  construction;*  in 
the  absence  of  such  an  interpretation 
by  the  Commission,  Civic  would  have 
had  to  demonstrate  the  availability  of 
in  excess  of  $200,000  in  additional  funds 
in  order  to  be  found  financially  qualified. 
Civic’s  contention  that,  because  it  pro¬ 
poses  studio  facilities  comparable  to 
those  of  the  other  applicants,  a  mort¬ 
gage  loan  will  be  available  to  it  under 
terms  and  conditions  similar  to  those 
obtained  by  the  other  applicants,  com¬ 
pletely  ignores  the  well-established  Com¬ 
mission  requirement  that  an  applicant 
must  show  that  he  has  reasonable  as¬ 
surance  of  the  availability  of  funds  re¬ 
lied  on,  i.e.,  he  must  submit  a  verified 
copy  of  a  bank  “letter  of  commitment” 
showing  the  amount  of  the  loan,  the 
terms  of  repayment,  if  any,  and  the  secu¬ 
rity,  if  any.®  See  our  prior  Memorandum 


7  Petitioners  request  the  addition  of  a  "non¬ 
disclosure”  Issue;  however,  In  our  opinion, 
the  allegations  more  properly  concern  "mis¬ 
representation”. 

8  In  this  connection,  the  following  language 
from  the  explanation  prefacing  the  questions 
In  section  III  of  Form  301  (Financial  Quali¬ 
fications  of  Broadcast  Applicants)  is  signif¬ 
icant: 

The  Commission  is  seeking  In  the  ques¬ 
tions  that  follow  Information  as  to  contracts 
and  arrangements  now  In  existence,  as  well 
as  any  arrangements  or  negotiations,  written 
or  oral,  which  relate  to  the  present  or  future 
financing  of  the  station;  the  questions  must 
be  answered  in  the  light  of  this  Instruction. 

•The  logical  extension  of  Civic’s  position 
would  be  that  an  applicant  in  a  multiparty 
(comparative)  proceeding  need  not  establish 
his  basic  qualifications  if  a  competing  ap¬ 
plicant  establishes  his.  That  this  position  Is 
directly  contrary  to  the  Communications 
Act  of  1934,  as  amended,  and  to  the  Com¬ 
mission’s  rules  is  obvious.  Section  308(b)  of 
the  Communications  Act;  Integrated  Com¬ 
munications  Systems  Inc.  of  Massachusetts 
( WREP) ,  25  FCC  2d  909,  20  RR  2d  290  ( 1970) . 
Cf.  Marbro  Broadcasting,  supra,  where  the 
Board  held  that  If  an  applicant  specifies  a 
site  in  its  application,  and  does  not  contact 
the  owner  of  that  site  to  Inquire  as  to  Its 
availability  until  after  the  application  la 
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Opinion  and  Order,  FCC  70R-358,  supra, 
paragraph  4,  26  FCC  2d  at  113,  20  RR 
2d  at  512;  Connecticut  Coast  Broadcast¬ 
ing  Co.,  7  FCC  2d  438,  442,  9  RR  2d  839, 
844  (1967);  Tri-City  Broadcasting  Co., 
35  FCC  364,  1  RR  2d  81  (1963) .  In  short, 
Civic’s  contention  disregards  the  well- 
established  statutory  requirement  that 
an  applicant  must  establish  his  financial 
qualifications  in  order  to  be  considered 
eligible  for  a  broadcast  license.  Inte¬ 
grated  Communications  Systems,  Inc.  of 
Massachusetts  (WREP),  supra,  note  9. 
An  appropriate  misrepresentation  issue 
will  therefore  be  added. 

11.  Civic’s  June  17,  1970,  financial 
amendment.  Petitioners  aver  that  Civic’s 
June  17  petition  for  leave  to  amend  its 
application — to  show  a  loan  commitment 
of  $725,000  from  Citizens  State  Bank  and 
one  of  $175,000  from  Citizens  Invest¬ 
ment — stated  that  it  was  filed  in  response 
to  Channel  3’s  and  Dixie’s  May  22  peti¬ 
tions  to  enlarge  issues;  however,  petition¬ 
ers  argue,  the  reexecuted  letters  are  all 
dated  May  15,  1970,  and  thus  predate 
those  petitions.  Petitioners  allege  that 
this  fact  raises  a  serious  question  as  to 
whether  Civic  has  failed  to  disclose  its 
revised  financing  in  the  hope  that  it 
would  not  be  challenged.  Petitioners 
further  allege  that  this  matter  also  war¬ 
rants  the  addition  of  a  Rule  1.65  issue 
because  Civic  waited  33  days  to  report 
to  the  Commission  a  significant  change 
in  its  plan  of  financing. 

12.  In  opposition  to  the  requested  non¬ 
disclosure  and  Rule  1.65  issues,  Civic 
urges  that  its  June  17  amendment  does 
not  significantly  change  its  financial 
proposal,  but  merely  demonstrates  the 
method  by  which  the  $900,000  loan  com¬ 
mitment  from  Citizens  State  Bank 
(which  Civic  originally  had  represented 
in  an  April  6  amendment  was  available 
to  it)  would  be  obtained  in  conformity 
with  Texas  banking  laws  and  practice. 
The  Bureau  does  not  agree  that  Civic’s 
change  in  “method”  is  outside  the  ambit 
of  Rule  1.65;  however,  the  Bureau  avers 
that  since  the  change  was  in  fact  re¬ 
ported,  albeit  3  days  late,  the  issue  should 
not  be  added. 

13.  The  requested  issues  will  be  de¬ 
nied.  In  our  previous  Memorandum 
Opinion  and  Order,  supra,  we  accepted 
Civic’s  representation  that  its  June  17 
amendment  is  a  demonstration  of  the 
method  by  which  it  had  intended  as  of 
April  6  to  obtain  its  proposed  $900,000 
bank  loan  from  Citizens  State  Bank. 
FCC  70R-358,  paragraph  6,  26  FCC  2d 
at  115,  20  RR  2d  at  514.  It  is  the  Board’s 
opinion  that  Civic’s  June  17  amendment 
does  not  involve  a  change  in  Civic’s  fi¬ 
nancial  qualifications  (i.e.,  it  still  has 
“reasonable  assurance”  of  the  availabil¬ 
ity  of  a  total  of  $900,000  in  bank  loans) ; 
however,  the  June  17  amendment  does 
involve  a  substantial  change  in  the  fac¬ 
tual  basis  on  which  that  conclusion  rests. 
Prior  to  the  amendment,  the  factual 
basis  was  a  $900,000  loan  commitment 

filed,  the  addition  of  a  character  qualifica¬ 
tions  Issue  Is  warranted.  4  FCC  2d  at  292,  8 
RR  2d  at  54.  See  also  Radio  Antilles,  Inc., 
FCC  70R-259,  released  July  27,  1970,  19  RR 
2d  802. 


letter  from  one  bank,  Citizens  State 
Bank;  thereafter,  the  underlying  sup¬ 
port  for  the  loan  was  loan  commitment 
letters  totaling  $900,000  from  Citizens 
State  Bank  and  Citizens  Investment.  In 
addition,  other  Texas  banks,  heretofore 
undisclosed,  would  participate  in  the 
loan  in  accordance  with  Texas  banking 
practice.  We  have  held  that  where  the 
factual  bases  of  a  proposal  have  substan¬ 
tially  changed  after  filing  of  an  appli¬ 
cation — even  though  the  legal  conclu¬ 
sion  arising  therefrom  arguably  remains 
constant — the  change  in  factual  bases 
should  be  reported  pursuant  to  Rule  1.65. 
Media,  Inc.,  23  FCC  2d  729,  732,  19  RR 
2d  268,  272  (1970).  However,  we  believe 
that  the  instant  situation  does  not  fall 
within  the  purview  of  our  holding  in 
Media.  We  have  not  previously  required 
that  an  applicant  also  submit  letters  of 
commitment  from  participating  banks. 
See  TVue  Associates,  Inc.'*  In  addition, 
Civic  has  explained  in  its  June  16  oppo¬ 
sition  that  it  relied  upon  our  action  in 
TVue  in  specifying  its  bank  loan  com¬ 
mitment.11  In  our  opinion,  Civic’s  reli¬ 
ance  upon  TVue  was  entirely  reasonable 
and  in  good  faith;  and,  in  light  of  this 
circumstance,  our  holding  in  Media  is 
inapposite.  Furthermore,  in  our  opinion, 
a  nondisclosure  issue  relating  to  the  iso¬ 
lated  fact  that  the  reexecuted  loan  com¬ 
mitment  letters  predate  Channel  3’s  and 
Dixie’s  petitions  is  not  warranted.  The 
letters  are  merely  evidence  of  Civic’s 
April  6  plan  of  financing,  and  that  plan 
was  fully  disclosed  to  the  Commission  in 
a  manner  consistent  with  Commission 
precedent. 

14.  Walter  G.  Hall's  participation  in 
Civic  affairs.  Petitioners  allege  that 
Walter  G.  Hall,  a  director  and  18.1  per¬ 
cent  stockholder  of  Civic,  on  April  3, 
1970,  committed  Citizens  State  Bank  to 
lend  Civic  $900,000  in  return  for  assign¬ 
ment  of  accounts  receivable  of  Civic’s 
proposed  station  up  to  the  amount  of  the 
loan.  Petitioners  aver  that  Hall  has  ad¬ 
mitted  in  an  affidavit  dated  June  15,  that 
the  April  3  bank  loan  commitment  to 
Civic,  signed  by  him,  exceeded  the 
amount  that  Texas  statutory  law  allows 
to  a  single  borrower,  and  that  Hall  has 
conceded,  in  an  affidavit  dated  June  18, 
that  he  had  not  obtained  approval  from 
the  bank’s  Board  of  Directors  to  make 


“  5  FCC  2d  419,  8  RR  2d  864  ( 1966) .  In  this 
regard,  see  also  Cherokee  Broadcasting  Co., 
8  FOC  2d  138,  9  RR  2d  1277  (1967);  and  our 
Memorandum  Opinion  and  Order,  supra,  26 
FCC  2d  at  115,  n.  9,  20  RR  2d  at  515,  n.  9. 

11  In  TVue,  where  two  principals  of  Civic 
were  also  involved,  an  applicant  submitted 
a  $700,000  loan  commitment  letter  from 
Citizens  State  Bank.  Petitioner  argued  that 
the  amount  exceeded  Texas  statutory  au¬ 
thority  and,  therefore,  that  the  bank  could 
not  make  the  loan.  In  refutation,  respondent 
pointed  to  a  Texas  banking  practice  whereby 
statutory  compliance  is  accomplished  and 
the  loan  Is  available  because  other  Texas 
banks  are  expected  to  participate  in  the  loan 
when  It  Is  “taken  down”.  We  accepted  re¬ 
spondent’s  refutation  and  held  that  the  bank 
had  made  a  valid  $700,000  loan  commitment. 
We  relied  upon  TVue  In  our  Memorandum 
Opinion  and  Order,  supra,  26  FCC  2d  at  115, 
20  RR  2d  at  514,  to  find  that  Civic  has  avail¬ 
able  a  $900,000  bank  loan  commitment. 


the  commitment,  which  (petitioners  al¬ 
lege)  he,  as  a  principal  of  the  bank  and 
of  Civic,  was  required  by  Texas  law  to 
do.  Petitioners  argue  that  Hall’s  sworn 
disclosures  indicate  that,  on  April  3,  Hall 
misrepresented  his  ability  to  issue  a 
$900,000  bank  loan  commitment  upon 
which  Civic  relies  to  meet  expenses  of 
construction  and  operation  of  its  pro¬ 
posed  facilities.  Petitioners  also  argue 
that  the  April  3  loan  commitment  to 
Civic  contemplates  a  violation  of  Texas 
State  law  in  that  the  Alvin  State  Bank, 
which  has  a  legal  lending  limit  of 
$180,000  to  a  single  borrower,  proposes  to 
lend  Civic,  a  total  of  $355,000  ($175,000 
through  Citizens  Investment  plus  a 
$180,000  direct  loan) ;  and,  finally,  that 
Hall’s  ability  to  claim  assignment  of 
Civic’s  accounts  receivable  up  to  the 
amount  of  the  loan  should  the  Civic  ap¬ 
plication  be  granted  warrants  a  real 
party-in-interest  issue. 

15.  The  Board  is  of  the  opinion  that 
petitioners  have  failed  to  allege  facts  or 
circumstances  not  before  us  when  simi¬ 
lar  requested  issues  were  denied  in  our 
October  22,  1970,  Memorandum  Opinion 
and  Order,  supra.  There,  in  declining  to 
add  a  financial  qualifications  issue,  we 
expressly  relied  upon  Hall’s  representa¬ 
tion,  in  his  aforementioned  affidavits, 
that  his  conduct  in  making  the  April  3 
loan  commitment  to  Civic  was  entirely 
consistent  with  established  banking  prac¬ 
tice  in  Texas.  Paragraph  6,  FCC  70R^358, 
26  FCC  2d  at  115,  20  RR  2d  at  514.  In  our 
view,  petitioners  have  excerpted  Hall’s 
admission  and  his  concession  from  the 
context  of  his  overall  representation  con¬ 
cerning  Texas  banking  practice.  We 
therefore  believe  that,  in  the  absence  of 
a  substantial  challenge  to  Hall’s  overall 
representation,  petitioners’  requested 
misrepresentation  issues  are  unwar¬ 
ranted.  Similarly,  we  believe  that,  for 
reasons  already  stated  in  our  Memoran¬ 
dum  Opinion  and  Order,  supra,  a  char¬ 
acter  qualifications  issue  relating  to  the 
loan  commitments  from  the  Alvin  State 
Bank  and  a  real  party-in-interest  issue 
relating  to  Hall’s  alleged  ability  to  claim 
assignment  of  Civic’s  accounts  receivable 
are  not  warranted.  Paragraphs  6  and  15, 
26  FCC  2d  at  115  and  121,  20  RR  2d  at 
514  and  521,  respectively. 

16.  Accordingly,  it  is  ordered.  That  the 
motion  to  strike,  filed  July  13,  1970,  by 
Civic  Communications  Corp.,  is  denied; 
and 

17.  It  is  further  ordered,  That  the  joint 
petition  to  enlarge  issues,  filed  July  6, 
1970,  by  Dixie  National  Broadcasting 
Corp.,  Jackson  Television,  Inc.,  and 
Channel  3,  Inc.  is  granted  to  the  extent 
indicated  below,  and  is  denied  in  all 
other  respects;  and 

18.  It  is  further  ordered.  That  the  is¬ 
sues  in  this  proceeding  are  enlarged  by 
the  addition  of  the  following  issue : 

To  determine  whether  Civic  Com¬ 
munications  Corp.  has  misrepresented  to 
the  Commission  the  availability  of  a 
$300,000  mortgage  loan,  and,  if  so, 
whether  such  conduct  reflects  adversely 
on  Civic  Communications  Corp.’s  basic 
and/or  comparative  qualifications  to  be 
a  Commission  licensee. 
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19.  It  is  further  ordered.  That  the 
burden  of  proceeding  with  the  introduc¬ 
tion  of  evidence  under  the  issue  added 
herein  will  be  on  Dixie  National  Broad¬ 
casting  Corp.,  Jackson  Television,  Inc., 
and  Channel  3,  Inc.,  and  the  burden  of 
proof  will  be  on  Civic  Communications 
Corp. 

Adopted:  December  21, 1970. 

Released:  December  24, 1970. 

Federal  Communications 
Commission,13 

[seal  I  Ben  F.  Waple, 

Secretary. 

12  Board  Member  Berkemeyer  not  par¬ 
ticipating. 

[F.R.  Doc.  71-38;  Filed,  Jan.  4.  1971; 

8:47  a.m.J 


FEDERAL  MARITIME  COMMISSION 

AMERICAN  WEST  AFRICAN  FREIGHT 
CONFERENCE 

Notice  of  Agreement  Filed 

Notice  is  hereby  given  that  the  fol¬ 
lowing  agreement  has  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
U.S.C.  814). 

Interested  parties  may  inspect  and  ob¬ 
tain  a  copy  of  the  agreement  at  the 
Washington  office  of  the  Federal  Mari¬ 
time  Commission,  1405  I  Street  NW., 
Room  1202;  or  may  inspect  the  agree¬ 
ment  at  the  Field  Offices  located  at  New 
York,  N.Y.,  New  Orleans,  La.,  and  San 
Francisco,  Calif.  Comments  on  such 
agreements,  including  requests  for  hear¬ 
ing,  may  be  submitted  to  the  Secretary, 
Federal  Maritime  Commission,  Washing¬ 
ton,  D.C.  20573,  within  20  days  after 
publication  of  this  notice  in  the  Federal 
Register.  Any  person  desiring  a  hearing 
on  the  proposed  agreement  shall  provide 
a  clear  and  concise  statement  of  the 
matters  upon  which  they  desire  to  ad¬ 
duce  evidence.  An  allegation  of  discrimi¬ 
nation  or  unfairness  shall  be  accom¬ 
panied  by  a  statement  describing  the 
discrimination  or  unfairness  with  par¬ 
ticularity.  If  a  violation  of  the  Act  or 
detriment  to  the  commerce  of  the  United 
States  is  alleged,  the  statement  shall  set 
forth  with  particularity  the  acts  and  cir¬ 
cumstances  said  to  constitute  such  viola¬ 
tion  or  detriment  to  commerce. 

A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
agreement  (as  indicated  hereinafter) 
and  the  statement  should  indicate  that 
this  has  been  done. 

Notice  of  agreement  filed  by : 

John  K.  Cunningham,  Chairman,  American 

West  African  Freight  Conference,  67  Broad 

Street,  New  York,  N.Y.  10004. 

Agreement  No.  7680-30,  among  the 
member  lines  of  the  American  West 
African  Freight  Conference,  will  revise 


the  conference  agreement  by  updating 
the  terms  of  its  self-policing  provisions 
to  include  language  required  by  the  Com¬ 
mission’s  General  Order  7  (Revised). 

Dated:  December  30,  1970. 

By  order  of  the  Federal  Maritime 
Commission. 

Francis  C.  Hurney, 

Secretary. 

[F.R.  Doc  71-73;  Filed,  Jan  4,  1971; 

8:49  a.m.j 


FEDERAL  POWER  COMMISSION 

[Docket  No.  G-6311,  etc.] 

AMERADA  HESS  CORP.  ET  AL. 

Notice  of  Applications  for  Certificates, 
Abandonment  of  Service  and  Peti¬ 
tions  To  Amend  Certificates  1 

December  22,  1970. 
Take  notice  that  each  of  the  appli¬ 
cants  listed  herein  has  filed  an  appli¬ 
cation  or  petition  pursuant  to  section  7 
of  the  Natural  Gas  Act  for  authorization 
to  sell  natural  gas  in  interstate  commerce 
or  to  abandon  service  as  described  here¬ 
in,  all  as  more  fully  described  in  the  re¬ 
spective  applications  and  amendments 
which  are  on  file  with  the  Commission 
and  open  to  public  inspection. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  applications  should  on  or  before 


1  This  notice  does  not  provide  for  con¬ 
solidation  for  hearing  of  the  several  matters 
covered  herein. 


January  18,  1971,  file  with  the  Federal 
Power  Commission,  Washington,  D.C. 
20426,  petitions  to  intervene  or  protests 
in  accordance  with  the  requirements  of 
the  Commission’s  rules  of  practice  and 
procedure  (18  CFR  1.8  or  1.10).  All  pro¬ 
tests  filed  with  the  Commission  will  be 
considered  by  it  in  determining  the  ap¬ 
propriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Persons  wishing  to  be¬ 
come  parties  to  a  proceeding  or  to  par¬ 
ticipate  as  a  party  in  any  hearing  there¬ 
in  must  file  petitions  to  intervene  in 
accordance  with  the  Commission’s  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the  Fed¬ 
eral  Power  Commission  by  sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission's  rules  of  practice  and  pro¬ 
cedure  a  hearing  will  be  held  without  fur¬ 
ther  notice  before  the  Commission  on 
all  applications  in  which  no  petition  to 
intervene  is  filed  within  the  time  required 
herein  if  the  Commission  on  its  own  re¬ 
view  of  the  matter  believes  that  a 
grant  of  the  certificates  or  the  authori¬ 
zation  for  the  proposed  abandonment  is 
required  by  the  public  convenience  and 
necessity.  Where  a  petition  for  leave 
to  intervene  is  timely  filed,  or  where  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  fur¬ 
ther  notice  of  such  hearing  will  be  duly 
given. 

Under  the  'procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 

Gordon  M.  Grant, 

Secretary. 


Docket  No.  Pres¬ 
and  date  filed  Applicant  Purchaser,  field,  and  location  Price  per  Mcf  sure 

base 


0-6311 . Amerada  Hess  Corp.  (Operator)  Northern  Natural  Gas  Co.,  Monu-  (>)  ..  _ 

D  11-19-70  et  al.,  Post  Office  Box  2040,  ment  Field,  Lea  County,  N.  Mcx. 

Tulsa,  OK  74102  (partial  abandon¬ 
ment). 

G-119B2 . Mobil  Oil  Corp.,  Post  Office  Box  United  Oas  Pipe  Line  Co.,  acreage  (>)  . 

D  12-2-70  1774,  Houston,  TX  77001.  in  Karnes  County,  Tex. 

G-12004 . Mobil  Oil  Corp.  (Operator)  et  al _ Transcontinental  Gas  Pipe  Line  Uneconomical . 

D  8-19-69  Corp.,  West  Gucydan  Field, 

Vermilion  Parish,  La. 

G-12910 .  Continental  Oil  Co.  (Operator)  et  Cities  Service  Gas  Co.,  acreage  in  Depleted . 

D  10-19-70  al.,  Post  Office  Box  2197,  Houston,  Alfalfa  County,  Okla. 

TX  77001. 

G-13633 .  Pennzoil  Producing  Co.  (Operator)  United  Gas  Pipe  Line  Co.,  Monroe  Uneconomical  _ 

D  11-10-70  et  al.,  900  Southwest  Tower,  Field,  Ouachita,  Union  and 

Houston,  TX  77002  (partial  Morehouse  Parishes,  La. 
abandonment). 

G-16424- . Sun  Oil  Co.,  Post  Office  Box  2880,  West  Lake  Natural  Gasoline  Co.,  >9.5  14.68 

C  10-29-70  Dallas,  TX  76221.  South  Lake  Trammell  and  Nena 

as  amended  Lucia  Fields,  Nolan  County,  Tex. 

12-10-70 

G-17113 . Skelly  Oil  Co.,  Post  Office  Box  1660,  Cities  Service  Gas  Co.,  acreage  in  20.0  14.66 

C  9-10-70  *  Tulsa,  OK  74102.  Texas  County,  Okla. 

CI61-1719 . Macpet  (successor  to  William  L.  El  Paso  Natural  Gas  Co.,  acreage  In  26.1138  14.66 

E  11-23-70  McKnight,  d.b.a.  Arrowhead  Ex-  Ochiltree  County,  Tex. 

ploration  Co.),  3700  Greenway 
Plaza  Drive,  Suite  425,  Houston, 

TX  77027. 

CI62-833 . Chevron  Oil  Co.,  Western  Division,  Lone  Star  Gas  Co.,  Durant  East  17.90  14.68 

C  11-16-70  Post  Office  Box  599,  Denver,  CO  Field,  Bryan  County,  Okla. 

80201. 

CI66-636 _ Texaco  Inc.  (Operator)  et  al.,  Post  Columbia  Gulf  Transmission  Co.,  18.7996  16.026 

10-28-70*  Office  Box  62332,  Houston,  TX  West  Gueydan  Field,  Vermilion 

77052.  Parish,  La. 


Filing  code:  A— Initial  service. 

B — Abandonment. 

C— Amendment  to  add  acreage. 
D— Amendment  to  delete  acreage. 
E— Succession. 

F— Partial  succession. 

See  footnotes  at  end  of  table. 
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NOTICES 


ules  Nos.  118  and  144  will  also  be 
accepted  for  filing  as  rate  schedules  of 
applicant.  The  present  rate  under  Hum¬ 
ble’s  FPC  Gas  Rate  Schedule  No.  250  is 
in  effect  subject  to  refund  in  Docket 
No.  RI70-870  and  the  present  rate  un¬ 
der  Humble’s  FPC  Gas  Rate  Schedules 
Nos.  118  and  144  is  in  effect  subject  to 
refund  in  Docket  No.  RI70-869.  There¬ 
fore,  applicant  will  be  made  co-respond¬ 
ent  in  said  proceedings  and  the  proceed¬ 
ings  will  be  redesignated  accordingly. 
Applicant  has  heretofore  filed  a  general 
undertaking  to  assure  the  refund  of 
amounts  collected  in  excess  of  amounts 
determined  to  be  just  and  reasonable  in 
proceedings  under  section  4(e)  of  the 
Natural  Gas  Act. 

Alfred  C.  Glassell,  Jr.,  as  applicant  in 
Docket  No.  CI7 1-149,  proposes  to  con¬ 
tinue  in  part  the-  sale  of  natural  gas 
heretofore  authorized  in  Docket  No. 
CI65— 630  to  be  made  pursuant  to  Con¬ 
tinental  Oil  Co.  FPC  Gas  Rate  Schedule 
No.  292  and,  Alfred  C.  Glassell,  Jr.  (Op¬ 
erator)  et  al.,  as  applicant  in  Docket 
No.  G-6947,  proposes  to  continue  in  toto 
the  sale  of  natural  gas  heretofore  au¬ 
thorized  in  said  docket  to  be  made  pur¬ 
suant  to  Continental  Oil  Co.  (Operator) 
et  al.,  FPC  Gas  Rate  Schedule  No.  82. 
Continental’s  FPC  Gas  Rate  Schedule 
No.  82  will  be  redesignated  as  a  rate 
schedule  of  applicant  and  the  contract 
comprising  Continental’s  FPC  Gas  Rate 
Schedule  No.  292  will  also  be  accepted 
for  filing  as  a  rate  schedule  of  applicant. 
The  present  rates  under  Continental’s 
FPC  Gas  Rate  Schedules  Nos.  82  and  292 
are  in  effect  subject  to  refund  in  Dockets 
Nos.  RI70-440  and  RI70-439,  respec¬ 
tively.  Applicant  has  filed  a  motion  to 
be  made  co-respondent  in  said  proceed¬ 
ings,  together  with  an  agreement  and 
undertaking  to  assure  the  refund  of  any 
amounts  collected  by  him  in  excess  of  the 
amount  determined  to  be  just  and  rea¬ 
sonable  in  said  proceedings.  Therefore, 
applicant  will  be  made  co-respondent; 
the  proceedings  will  be  redesignated  ac¬ 
cordingly;  and  the  agreement  and  un¬ 
dertaking  will  be  accepted  for  filing. 

John  B.  Hawley,  Jr.,  and  G.  S.  David¬ 
son,  Trustees  under  John  B.  Hawley,  Jr., 
Trust  No.  1,  Applicants  in  Docket  No. 
CI71-176,  propose  to  continue  in  part  the 
sale  of  natural  gas  heretofore  authorized 
in  Docket  No.  G-5303  to  be  made  pur¬ 
suant  to  Skelly  Oil  Co.  PTC  Gas  Rate 
Schedule  No.  36.  The  contract  compris¬ 
ing  said  rate  schedule  will  also  be  ac¬ 
cepted  for  filing  as  a  rate  schedule  of  ap¬ 
plicants.  The  present  rate  under  Skelly’s 
rate  schedule  is  in  effect  subject  to  re¬ 
fund  in  Docket  No.  RI69-130.  Therefore, 
applicants  will  be  made  co-respondents 
in  said  proceeding ;  the  proceeding  will  be 
redesignated  accordingly;  and  appli¬ 
cants  will  be  required  to  file  an  agree¬ 
ment  and  undertaking  to  assure  the  re¬ 
fund  of  any  amounts  collected  by  them 
in  excess  of  the  amount  determined  to  be 
just  and  reasonable  in  said  proceeding. 

The  Commission’s  staff  has  reviewed 
each  application  and  recommends  each 
action  ordered  as  consistent  with  all  sub¬ 
stantive  Commission  policies  and  re¬ 
quired  by  the  public  convenience  and 
necessity. 


After  due  notice  by  publication  in  the 
Federal  Register,  a  notice  of  interven¬ 
tion  by  The  People  of  The  State  of  Cali¬ 
fornia  and  The  Public  Utilities  Commis¬ 
sion  of  the  State  of  California  was  filed 
in  Docket  No.  CI67-1847.  Said  interven¬ 
tion  has  been  withdrawn.  El  Paso  Na¬ 
tural  Gas  Company  filed  a  petition  to 
intervene  in  Docket  No.  CI70-48,  but  by 
letter  filed  November  30,  1970,  indicates 
that  it  has  no  objection  to  issuance  of 
authorization  for  the  sale  from  additional 
acreage  subject  to  refund  in  Docket  No. 
RI69-374.  No  other  petitions  to  inter¬ 
vene,  notices  of  intervention  or  protests 
to  the  granting  of  the  applications  have 
been  filed. 

At  a  hearing  held  on  December  17, 
1970,  the  Commission  on  its  own  motion 
received  and  made  a  part  of  the  record 
in  this  proceeding  all  evidence,  including 
the  applications  and  petitions,  as  sup¬ 
plemented  and  amended,  and  exhibits 
thereto,  submitted  in  support  of  the  au¬ 
thorizations  sought  herein,  and  upon 
consideration  of  the  record. 

The  Commission  finds: 

<1)  Each  applicant  herein  is  a  "nat¬ 
ural-gas  company”  within  the  meaning 
of  the  Natural  Gas  Act  as  heretofore 
found  by  the  Commission  or  will  be  en¬ 
gaged  in  the  sale  of  natural  gas  in  inter¬ 
state  commerce  for  resale  for  ultimate 
public  consumption,  subject  to  the  juris¬ 
diction  of  the  Commission,  and  will, 
therefore,  be  a  “natural-gas  company” 
within  the  meaning  of  the  Natural  Gas 
Act  upon  the  commencement  of  service 
under  the  authorizations  hereinafter 
granted. 

(2)  The  sales  of  natural  gas  hereinbe¬ 
fore  described,  as  more  fully  described 
in  the  applications  in  this  proceeding, 
will  be  made  in  interstate  commerce  sub¬ 
ject  to  the  jurisdiction  of  the  Commis¬ 
sion;  and  such  sales  by  applicants, 
together  with  the  construction  and  op¬ 
eration  of  any  facilities  subject  to  the 
jurisdiction  of  the  Commission  necessary 
therefor,  are  subject  to  the  requirements 
of  subsections  (c)  and  (e)  of  section  7  of 
the  Natural  Gas  Act. 

«.3)  Applicants  are  able  and  willing 
properly  to  do  the  acts  and  to  perform 
the  service  proposed  and  to  conform  to 
the  provisions  of  the  Natural  Gas  Act 
and  the  requirements,  rules  and  regula¬ 
tions  of  the  Commission  thereunder. 

(4)  The  sales  of  natural  gas  by  appli¬ 
cants,  together  with  the  construction 
and  operation  of  any  facilities  subject 
to  the  jurisdiction  of  the  Commission 
necessary  therefor,  are  required  by  the 
public  convenience  and  necessity  and 
certificates  therefor  should  be  issued  as 
hereinafter  ordered  and  conditioned. 

(5)  It  is  necessary  and  appropriate  in 
carrying  out  the  provisions  of  the  Natu¬ 
ral  Gas  Act  that  Dockets  Nos.  C171-152 
and  C171-337  should  be  canceled  and 
that  the  applications  filed  therein  should 
be  treated  as  petitions  to  amend  the  cer¬ 
tificates  heretofore  issued  in  Dockets 
Nos.  G-6947  and  CI61-93,  respectively. 

(6)  It  is  necessary  and  appropriate  in 
carrying  out  the  provisions  of  the  Natu¬ 
ral  Gas  Act  and  the  public  convenience 
and  necessity  require  that  the  orders  is¬ 
suing  certificates  of  public  convenience 


and  necessity  in  various  dockets  involved 
herein  should  be  amended  as  hereinafter 
ordered  and  conditioned. 

(7)  The  sales  of  natural  gas  proposed 
to  be  abandoned  as  hereinbefore  de¬ 
scribed  and  as  more  fully  described  in 
the  applications  and  in  the  tabulation 
herein  are  subject  to  the  requirements 
of  subsection  (b)  of  section  7  of  the  Nat¬ 
ural  Gas  Act. 

(8)  The  abandonments  proposed  by 
applicants  herein  are  permitted  by  the 
public  convenience  and  necessity  and 
should  be  approved  as  hereinafter 
ordered. 

<9)  It  is  necessary  and  appropriate  in 
carrying  out  the  provisions  of  the  Natu¬ 
ral  Gas  Act  that  the  certificates  hereto¬ 
fore  issued  to  applicants  relating  to  the 
abandonments  hereinafter  permitted  and 
approved  should  be  terminated  or  that 
the  orders  issuing  said  certificates  should 
be  amended  by  deleting  therefrom  au¬ 
thorization  to  sell  natural  gas  from  the 
subject  acreage. 

(10)  It  is  necessary  and  appropriate  in 
carrying  out  the  provisions  of  the  Natu¬ 
ral  Gas  Act  that  the  proceedings  pend¬ 
ing  in  Dockets  Nos.  RI67-106  and  RI69- 
306  should  be  severed  from  the  proceed¬ 
ings  in  Docket  No.  AR64-1  et  al,,  and 
terminated. 

(11)  It  is  necessary  and  appropriate  in 
carrying  out  the  provisions  of  the  Natu¬ 
ral  Gas  Act  that  Marine  Properties,  Inc., 
should  be  substituted  in  lieu  of  H.  T. 
Shalett  as  co-respondent  in  the  proceed¬ 
ing  pending  in  Docket  No.  RI67-112; 
that  said  proceeding  should  be  redesig¬ 
nated  accordingly;  and  that  the  agree¬ 
ment  and  undertaking  submitted  by  Ma¬ 
rine  Properties,  Inc.,  in  said  proceeding 
should  be  accepted  for  filing. 

(12)  It  is  necessary  and  appropriate 
in  carrying  out  the  provisions  of  the 
Natural  Gas  Act  that  Clinton  Oil  Co. 
(Operator)  et  al.,  should  be  made  a  co¬ 
respondent  in  the  proceedings  pending 
in  Dockets  Nos.  RI70-869  and  RI70-870 
and  that  said  proceedings  should  be  re¬ 
designated  accordingly. 

(13)  It  is  necessary  and  appropriate 
in  carrying  out  the  provisions  of  the 
Natural  Gas  Act  that  Alfred  C.  Glassell, 
Jr.,  should  be  made  a  co-resppndent  in 
the  proceedings  pending  in  Dockets  Nos. 
RI70-439  and  RI70-440;  that  said  pro¬ 
ceedings  should  be  redesignated  accord¬ 
ingly;  and  that  the  agreement  and  un¬ 
dertaking  submitted  in  said  proceedings 
should  be  accepted  for  filing. 

(14)  It  is  necessary  and  appropriate 
in  carrying  out  the  provisions  of  the 
Natural  Gas  Act  that  John  B.  Hawley, 
Jr.,  and  G.  S.  Davidson,  Trustees  under 
John  B.  Hawley,  Jr.,  Trust  No.  1,  should 
be  made  co-respondents  in  the  proceed¬ 
ing  pending  in  Docket  No.  RI69-130;  that 
said  proceeding  should  be  redesignated 
accordingly;  and  that  they  should  be 
required  to  file  an  agreement  and 
undertaking. 

(15)  It  is  necessary  and  appropriate  in 
carrying  out  the  provisions  of  the  Natu¬ 
ral  Gas  Act  that  the  FPC  gas  rate  sched¬ 
ules  and  supplements  related  to  the  au¬ 
thorizations  hereinafter  granted  should 
be  accepted  for  filing. 

The  Commission  orders : 
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(A)  Certificates  of  public  convenience 
and  necessity  are  issued  upon  the  terms 
and  conditions  of  this  order  authorizing 
sales  by  applicants  of  natural  gas  in 
interstate  commerce  for  resale,  together 
with  the  construction  and  operation  of 
any  facilities  subject  to  the  jurisdiction 
of  the  Commission  necessary  therefor,  all 
as  hereinbefore  described  and  as  more 
fully  described  in  the  applications  and 
in  the  tabulation  herein. 

(B)  The  certificates  granted  in  para¬ 
graph  (A)  above  are  not  transferable 
and  shall  be  effective  only  so  long  as 
applicants  continue  the  acts  or  opera¬ 
tions  hereby  authorized  in  accordance 
with  the  provisions  of  the  Natural  Gas 
Act  and  the  applicable  rules,  regulations, 
and  orders  of  the  Commission. 

(C)  The  grant  of  the  certificates  is¬ 
sued  in  paragraph  (A)  above  shall  not 
be  construed  as  a  waiver  of  the  require¬ 
ments  of  section  4  of  the  Natural  Gas  Act 
or  of  Part  154  or  Part  157  of  the  Com¬ 
mission’s  regulations  thereunder  and  is 
without  prejudice  to  any  findings  or 
orders  which  have  been  or  which  may 
hereafter  be  made  by  the  Commission  in 
any  proceedings  now  pending  or  here¬ 
after  instituted  by  or  against  applicants. 
Further,  our  action  in  this  proceeding 
shall  not  foreclose  nor  prejudice  any  fu¬ 
ture  proceedings  or  objections  relating 
to  the  operation  of  any  price  or  related 
provisions  in  the  gas  purchase  contracts 
herein  involved.  Nor  shall  the  grant  of 
the  certificates  aforesaid  for  service  to 
the  particular  customers  involved  imply 
approval  of  all  of  the  terms  of  the  con¬ 
tracts,  particularly  as  to  the  cessation  of 
service  upon  termination  of  said  con¬ 
tracts  as  provided  by  section  7(b)  of  the 
Natural  Gas  Act.  The  grant  of  the  cer¬ 
tificates  aforesaid  shall  not  be  construed 
to  preclude  the  imposition  of  any  sanc¬ 
tions  pursuant  to  the  provisions  of  the 
Natural  Gas  Act  for  the  unauthorized 
commencement  of  any  sales  of  natural 
gas  subject  to  said  certificates. 

(D)  The  certificates  issued  herein  and 
the  amended  certificates  are  subject  to 
the  following  conditions: 

(a)  The  rates  for  sales  authorized  in 
Dockets  Nos.  CI63-708,  CI67-1847,  CI71- 
129,  CI71-130,  and  CI71-341  shall  be  the 
applicable  area  base  rates  prescribed  in 
Opinion  No.  468,  as  modified  by  Opinion 
No.  468-A,  as  adjusted  for  quality  of 
gas,  or  the  contract  rates,  whichever  are 
lower.  Within  45  days  from  the  date  of 
this  order  Applicant  in  Dockets  Nos. 
CI7 1-129  and  SI7 1-130  shall  file  three 
copies  of  a  rate  schedule  quality  state¬ 
ment  in  the  form  prescribed  in  Opinion 
No.  468-A. 

<b)  The  initial  rates  for  sales  author¬ 
ized  in  Dockets  Nos.  CI71-176,  CI71-306, 
and  CI7 1-328  shall  be  the  applicable  area 
base  rates  prescribed  in  Opinion  No.  586, 
as  adjusted  for  quality  of  gas,  or  the 
contract  rates,  whichever  are  lower. 
Within  90  days  from  the  date  of  initial 
delivery  applicants  shall  file  three  copies 
of  a  rate  schedule  quality  statement  in 
the  form  prescribed  in  Opinion  No.  586. 


(c)  If  the  quality  of  the  gas  delivered 
by  applicants  in  Dockets  Nos.  CI63-708, 
CI67-1847,  CI71-129,  CI71-130,  CI71-176, 
CI7 1-306,  CI7 1-328,  and  CI7 1-341  devi¬ 
ates  at  any  time  from  the  quality  stand¬ 
ards  set  forth  in  Opinion  No.  468,  as 
modified  by  Opinion  No.  468-A,  and 
Opinion  No.  586,  whichever  are  appli¬ 
cable,  so  as  to  require  a  downward  ad¬ 
justment  of  the  existing  rates,  notices  of 
changes  in  rates  shall  be  filed  pursuant 
to  section  4  of  the  Natural  Gas  Act: 
Provided,  however,  That  adjustments 
reflecting  changes  in  B.t.u.  content  of 
the  gas  shall  be  computed  by  the  appli¬ 
cable  formula  and  charged  without  the 
filing  of  notices  of  changes  in  rates. 

(d)  No  increases  in  rates  shall  be  filed 
by  Applicants  in  Dockets  Nos.  CI7 1-176, 
CI71-306,  and  CI71-328  prior  to  July  1, 
1977,  at  any  price  which  would  exceed  the 
ceiling  for  the  Hugoton-Anadarko  area, 
except  as  permitted  by  Opinion  No.  586. 

(e)  In  the  event  that  any  amounts  are 
collected  in  excess  of  the  applicable  area 
rate,  as  adjusted  for  quality  of  the  gas, 
applicant  in  Docket  No.  CI63-708  shall 
refund  to  Northern  Natural  Gas  Co.,  with 
interest  at  the  rate  of  7  percent  per  ati- 
num,  all  excess  amounts  so  collected  from 
the  date  of  initial  delivery. 

(f)  The  rate  for  sales  authorized  in 
Dockets  Nos.  CI63-1095,  CI70-897,  and 
CI7 1-294  shall  be  15  cents  per  Mcf  at 
14.65  p.s.i.a. 

(g)  The  initial  rate  for  the  sale  au¬ 
thorized  in  Docket  No.  CI7 1-202  shall  be 
16  cents  per  Mcf  at  14.65  p.s.i.a. 

(h)  The  initial  rate  for  the  sale  au¬ 
thorized  in  Docket  No.  CI7 1-236  shall  be 
20  cents  per  Mcf  at  14.65  p.s.i.a.  Appli¬ 
cant  may  file  a  notice  of  change  in  rate 
in  accordance  with  the  provisions  of  sec¬ 
tion  4(d)  of  the  Natural  Gas  Act. 

(i)  Sales  from  the  added  acreage  in 
Docket  No.  CI70-48  shall  be  made  at  a 
rate  subject  to  refund  in  Docket  No. 
RI69-374. 

(j)  Sales  from  the  added  acreage  in 
Docket  No.  CI71-84  shall  be  made  at  a 
rate  subject  to  refund  in  Docket  No. 
RI60-460.  Acceptance  of  the  October  1, 
1970,  letter  agreements  does  not  consti¬ 
tute  acceptance  of  the  rate  provided 
therein  and  a  notice  of  change  must  be 
filed  pursuant  to  §  154.94  of  the  regula¬ 
tions  under  the  Natural  Gas  Act  in  order 
to  effect  the  rate  provided  for  therein. 

(k)  The  initial  rate  for  the  sale 
authorized  in  Docket  No.  CI7 1-321  shall 
be  25.45  cents  per  Mcf  at  15.025  p.s.i.a. 
subject  to  refund  in  Docket  No.  RI70-938 
for  gas  produced  from  the  newly  dis¬ 
covered  reservoirs. 

(l)  The  authorization  granted  in 
Docket  No.  CI64-1464  shall  be  subject  to 
Opinion  No.  586. 

<E)  Applicant  in  Docket  No.  CI63-708 
shall  file  three  copies  of  a  billing  state¬ 
ment  for  the  first  month’s  service  for 
each  of  the  added  acreage  supplements: 
and  applicant  in  Docket  No.  CI70-1052 
shall  file  three  copies  of  a  billing  state¬ 
ment  reflecting  the  proposed  rate  of  28 
cents  per  Mcf  at  15.325  p.s.i.a.  for  the 


added  acreage  as  required  by  the  regu¬ 
lations  under  the  Natural  Gas  Act. 

(F)  Dockets  Nos.  CI7 1-152  and  CI71- 
337  are  canceled. 

(G)  The  order  issuing  a  certificate  in 
Docket  No.  G-4820  is  amended  to  revise 
average  daily  contract  quantity,  extend 
the  contract  term  and  provide  for  price 
schedule  to  apply  during  extended  term 
pursuant  to  the  agreement  dated  Octo¬ 
ber  3,  1968. 

(H)  The  orders  issuing  certificates  in 
Dockets  Nos.  G-7009,  G-11120,  CI63-708, 
CI63-743,  CI63-1095,  CI63-1162,  CI67- 
1847,  CI70-48,  CI70-129,  CI70-897,  CI70- 
1052,  and  CI71-84  are  amended  by  add¬ 
ing  thereto  or  deleting  therefrom  author¬ 
ization  to  sell  natural  gas  as  described  in 
the  tabulation  herein. 

(I)  The  orders  issuing  certificates  in 
the  following  d  <ckets  are  amended  to  re¬ 
flect  the  deletion  of  acreage  where  new 
certificates  are  issued  herein  or  existing 
certificates  are  amended  herein  to  au¬ 
thorize  service  from  the  subject  acreage: 

New  certificate 

Amend  to  and/or  amendment 

delete  acreage  to  add  acreage 

G— 5303  .  CI71-176 

G-7177  .  CI71-321 

G- 11033  . . . CI71-130 

G-12273  . — . .  CI70— 48 

G-15472  . .  CI71-236 

G-17008  . CI71-129 

CI60—492  .  CI71-84 

CI60— 569  . . . CI71— 45 

CI65-259  .  CI71-306 

CI65-630  - . CI71-149 

CI70-112  .  CI71-328 

(J)  The  orders  issuing  certificates  in 

Dockets  Nos.  G-6947,  G-10833,  CI60-66, 
CI61-93,  CI64-1464,  CI64-1550.  and 

CI65-791  are  amended  to  reflect  the  suc¬ 
cessors  in  interest  as  certificate  holders. 

(K)  Permission  for  and  approval  of 
the  abandonment  of  service  by  appli¬ 
cants,  as  hereinbefore  described,  all  as 
more  fully  described  in  the  applications 
and  in  the  tabulation  herein  are  granted. 

(L)  Permission  for  and  approval  of 
the  abandonment  in  Docket  No.  CI71- 
308  shall  not  be  construed  to  relieve 
applicant  of  any  refunds  obligations  in 
the  proceedings  pending  in  Dockets  Nos. 
CI61-586,  RI63-168,  and  RI65-231. 

(M)  Permission  for  and  approval  of 
the  abandonment  in  Docket  No.  CI71- 
326  shall  not  be  construed  to  relieve 
applicant  of  any  refund  obligations  in 
the  proceedings  pending  in  Dockets  Nos. 
G-3498,  G-16600,  and  G-18414. 

(N)  The  certificate  heretofore  issued 
in .  Docket  No.  CI64-474  is  terminated 
only  with  respect  to  sales  made  pursuant 
to  Hazel  Woodford  et  al.,  FPC  Gas  Rate 
Schedule  No.  2. 

(O)  The  certificates  heretofore  issued 

in  Dockets  Nos.  G-3498,  G-15500,  CI61- 
586,  CI61-1006,  and  CI64-1418  are 

terminated. 

(P)  The  proceedings  pending  in  Dock¬ 
ets  Nos.  RI67-106  and  RI69-306  are  sev¬ 
ered  from  the  proceedings  in  Docket  No. 
AR64-1  et  al.,  and  are  terminated. 
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(Q)  Marine  Properties,  Inc.,  is  sub¬ 
stituted  in  lieu  of  H.  T.  Shalett  as  co¬ 
respondent  in  the  proceeding  pending  in 
Docket  No.  RI67-112;  said  proceeding  is 
redesignated  accordingly ;  and  the  agree¬ 
ment  and  undertaking  submitted  by  Ma¬ 
rine  Properties,  Inc.,  in  said  proceeding 
is  accepted  for  filing.  Marine  Properties, 
Inc.,  shall  comply  with  the  refunding 
procedure  required  by  the  Natural  Gas 
Act  and  §  154.102  of  the  regulations 
thereunder.  The  agreement  and  under¬ 
taking  shall  remain  in  full  force 
and  effect  until  discharged  by  the 
Commission. 

(R)  Clinton  Oil  Co.  (Operator)  et  al., 
is  made  a  co-respondent  in  the  proceed¬ 
ings  pending  in  Dockets  Nos.  RI70-869 
and  RI70-870  and  said  proceedings  are 
redesignated  accordingly.  Clinton  Oil  Co. 
shall  comply  with  the  refunding  proce¬ 
dure  required  by  the  Natural  Gas  Act  and 
§  154.102  of  the  regulations  thereunder. 

<S)  Alfred  C.  Glassell,  Jr.,  is  made  a 
co-respondent  in  the  proceedings  pend¬ 
ing  in  Dockets  Nos.  RI70-439  and  RI70- 
440;  said  proceedings  are  redesignated 
accordingly  ;  and  the  agreement  and  un¬ 
dertaking  submitted  by  him  in  said  pro¬ 
ceedings  is  accepted  for  filing.  He  shall 
comply  with  the  refunding  procedure 
required  by  the  Natural  Gas  Act  and 
§  154.102  of  the  regulations  thereunder. 
The  agreement  and  undertaking  shall  re¬ 
main  in  full  force  and  effect  until  dis¬ 
charged  by  the  Commission. 

(T)  John  B.  Hawley,  Jr.,  and  G.  S. 
Davidson,  Trustees  under  John  B.  Haw¬ 
ley,  Jr.,  Trust  No.  1,  are  made  co-respond¬ 
ents  in  the  proceeding  pending  in  Dock¬ 
et  No.  RI69-130  and  said  proceeding  is 
redesignated  accordingly.  They  shall 
comply  with  the  refunding  procedure 
required  by  the  Natural  Gas  Act  and 
§  154.102  of  the  regulations  thereunder. 

<U)  Within  30  days  from  the  date  of 
this  order,  John  B.  Hawley,  Jr.,  and 
G.  S.  Davidson,  Trustees  under  John  B. 
Hawley,  Jr.,  Trust  No.  1,  shall  execute, 
in  the  form  set  out  below,  and  shall  file 
with  the  Secretary  of  the  Commission  an 
acceptable  agreement  and  undertaking 
in  Docket  No.  RI69-130  to  assure  the  re¬ 
fund  of  any  amounts  collected  by  them 
in  excess  of  the  amount  determined  to 
be  just  and  reasonable  in  said  proceeding. 
Unless  notified  to  the  contrary  by  the 
Secretary  of  the  Commission  within  30 
days  from  the  date  of  submission,  such 
agreement  and  undertaking  shall  be 
deemed  to  have  been  accepted  for  filing. 
The  agreement  and  undertaking  shall 
remain  in  full  force  and  effect  until  dis¬ 
charged  by  the  Commission. 

(V)  The  rate  schedules  and  rate 
schedule  supplements  related  to  the  au¬ 
thorizations  granted  herein  are  accepted 
for  filing  or  are  redesignated,  all  as 
described  in  the  tabulation  herein. 

By  the  Commission. 

[seal!  Gordon  M.  Grant, 

Secretary. 


FPC  rate  schedule  to  be  accepted 

Docket  No.  Applicant  Purchaser,  field,  - - 

and  date  filed  and  location  Description  and  date  No.  Supp. 

of  document 


G-4820  .... 
10-5-70 > 


Texaco,  Inc.... . Natural  Gas  Pipeline  Co.  Agreement  10-3-68 

of  America,  Old  Ocean 


Field,  Brazoria 


County,  Tex. 

G  7009 

Cities  Service  Oil  Co 

United  Fuel  Gas  Co., 

D3 

acreage  in  Pike,  Perry, 
and  Letcher  Counties, 

Ky 

G  10833 

Marine  Properties,  Inc 

Southern  Natuiul  Gas 

E  7  29  70 

et  al.  (successor  to 

Co.,  Bear  (.’reek  Field, 

li .  T.  Shalett  A 

David  Crow). 

Bienville  Parish,  La. 

G  11120 

Cities  Service  Oil  Co 

Consolidated  Gas  Supply 

1)  3 

Corp.,  Gaskill 

Township,  Jefferson 
County,  Pa. 

C 160-66 

Clinton  Oil  Co. 

F,1  Paso  Natural  Gas  Co., 

E  8  7  70 

(Operator)  et  al. 

Figure  Four  Canyon 

(successor  to  Humble 

Unit,  Sublette  County, 

Oil  A  Refining  Co.) . 

Wyo. 

C 161-93. . 

The  Ohio  Fuel  Supply 

Panhandle  Eastern  Pipe 

(C 171  337) 

Co.  (successor  to 

Line  Co.,  llugotou 

E  10-10  70 « 

R.  E.  Crawford) 

Field,  Texas  County, 
Okla. 

C 163-708. 

CRA,  Inc  » 

Northern  Natural  Gas 

C  7-1-70 

Co.,  Mertzon  Plant, 

Irion  County,  Tex. 

C  7-1-70 

.  -do . 

do . 

C  7  1  70 

.do  . 

...  .do  . 

C  7  - 1  70 

.do 

do 

C  7-1  70 

..  do  .  . 

.do  _ 

C  7-1  70 

...do  ...  . 

do  . 

C163-743. 

Forest  Oil  Corp. 

Clinton  Oil  Co..  East 

C  9-22-70 

(Operator)  et  al. 

Blackwell  Field,  Kay 
County,  Okla. 

C 163- 1095 ... 

Union  Texas  Petroleum, 

Lone  Star  Gas  Co.,  East 

C  9-17-70 

a  division  of  Allied 

Durant  Field,  Bryan 

Chemical  Corp.,et  al> 

County,  Okla. 

CI63-1162  . 

Humble  Oil  A  Refining 

Northern  Natural  Gas 

D  O  12-70 

Co. 

Co.,  Como  Area,  Beaver 
County,  Okla. 

C 164-1404 

Herman  Geo.  Kaiser 

Plateau  Natural  Gas  Co., 

E  9  8-70 

(successor  to  Sohio 

Sparks  Field,  Stanton 

Petroleum  Co.). 

County,  Kans. 

C 164- 1550 

Maek  R.  Worl  et  al., 

Consolidated  Gas  Supply 

E  9-3-70 

d.b.a.  Waco  Industries 

Corp  ,  Glcnville 

(successor  to  Ray  A. 

District,  Gilmer  County, 

Jones). 

W  .  Va. 

C 165-791  . 

. do  . . 

Consolidated  Gas  Supply 

E  9-3-70 

Corp.,  acreage  in  Gilmer 
County,  W.  Va. 

(167  1847 

Tamarack  Petroleum 

El  Paso  Natural  Gas 

C  7  2  70 

Company,  Inc.14 

Co.,  Spraberry  Trend 
Area,  Reagan  County, 
Tex. 

Assignment  9  3-09  3 . . 

Assignment  7-17-09. . 

Assignment  8-29-69 . . 

Assignment  5-1  70 . . 

Assignment  5-1-70 . 

Assignment  7-6-70 . 

Assignment  5-9-70 . 

Effective  dates:  Same  as 
dates  of  assignments. 

H.  T.  Shalett  &  David 
Crow,  FPC  GRS  No.  1. 

Supplements  Nos.  1-5 . 

Notice  of  succession  7-29-70  . . 

Conveyance  1-2  70 . 

Effective  date:  7-1-69. . 

Sublease  agreement  1-24-09  4_ 
Effective  date:  1  24-69 . 


235 

235 

235 

235 

235 

235 

235 


1  . 
1 

i~ 

274 


Humble  Oil  A  Refining 
Co.,  FPC  GRS  No.  250. 

Supplements  Nos.  1-10 . 

Notice  of  succession  8-5-  70 . 

Assignments  2-20-70  * . . 

Effective  date:  1-1  70. 

R.  E.  Crawford,  FPC 
G  RS  No.  2. 

Notice  of  succession 
10-12  70. 

Assignment  8-1-70 . . 

Effective  date:  8-1-70... . 


Effective  date:  8-1-70. 
Ray  A.  Jones,  FPC  GRS 
No.  3. 


C  8  7  70 


C170-48 . 

(G -12273) 
C  6-3-70 


Tenneco  Oil  Co . El  Paso  Natural  Gas 

Co.,  Blanco  Pictured 
Cliffs  Field,  San  Juan 
County,  N.  Mex. 


Notice  of  succession  8-18-70. 

Assignment  2-14-70 . . 

Effective  date:  12-14-7Q _ 

Ray  A.  Jones,  FPC  GRS 
No.  4. 

Supplement  No.  1 . 

Notice  of  succession  8-18-70. 

Assignment  2-14-70 . . 

Effective  date:  2-14-70 . 

Supplemental  agreement 
6-16-70.“ 

Quality  statement  6-17-70.. 
Amendatory  agreement 
6-17-70.“ 

Supplemental  agreement 
8-4-70.“ 

Conveyance  10-9-67  ,T. . 

Effective  date:  10-9-67..... 


1-5 

6 

16 


2 

3 

3 

3 

“is' 

15 

15 

15 

257 


1  10 
11 


Supplemental  agreement 

49 

16 

12-2  63. 4  * 

Supplemental  agreement 

49 

16 

1-20-64. 4 » 

Supplemental  agreement 
4-22-64.* « 

49 

17 

Supplemental  agreement 

49 

18 

4-23-64.* » 

Supplemental  agreement 

49 

19 

6-15-64.*  * 

Supplemental  agreement 

49 

20 

11-1  65.** 

Amendment  11-13-69  *. 

28 

2 

Amendment  7-15-70 6 . 

72 

4 

Assignment  3-13-69  “. . 

327 

18 

Sohio  Petroleum  Co  ,  FPC 

12  .. 

GRS  No.  101. 

Supplement  No.  1.  . 

Notice  of  succession  9-2-70 _ 

12 

1 

Assignment  8-25-70. .  . . 

U  12 

2 

1 

"2 

‘"7 

1-7 

8 

9 

4 


Filing  code:  A— Initial  service. 

B— Abandonment. 

C — Amendment  to  add  acreage. 
D— Amendment  to  delete  acreage. 
E— Succession. 

F— Partial  succession. 

8ee  footnotes  at  end  of  tablo. 
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NOTICES 


15  Effective  date:  Date  of  this  order. 

13  Kaiser  is  filing  for  the  contractual  rate  of  14.5  cents.  The  14.5  cents  proposed  rate  is  presently  being  collected  sub¬ 
ject  to  refund  in  Docket  No.  RI69-302  under  Sohio's  EEC  (IRS  No.  101,  said  rate  does  not  exceed  the  area  base  rate 
established  by  Opinion  No.  580.  Therefore,  the  rate  proceeding  in  Docket  No.  R 101)  302  will  be  severed  from  the 
proceedings  in  Docket  No.  AR04  1  et  al.,  and  will  be  terminated. 

M  By  letter  filed  Aug.  19,  1970,  applicant  agreed  to  accept  permanent  authorization  conditioned  as  Opinions  Nos. 
468  and  408  A. 

15  Adds  casinghead  gas. 

36  Amends  the  Feb.  23,  1955  contract  with  respect  to  the  liquid  content  of  the  casinghead  gas. 

From  Pan  American  Petroleum  Corp.  to  Tenneco.  Acreage  dedicated  to  Mar.  15,  1907  contract  on  file  as  Pan 
American  Petroleum  Corp.  (Operator),  et  al.,  FPC  GRS  No.  195. 

From  Cities  Service  Oil  Co.  to  Allen  Beard. 

14  From  Cities  Service  Oil  Co.  to  Harry  A.  Iloltom. 

30  Contract  rote  is  16  cents,  however,  applicant  states  willingness  to  accept  permanent  authorization  at  15  cents. 

51  Between  Alfred  E.  McLanc  et  al.,  and  El  Paso;  on  tile  as  Estate  of  Alfred  E.  McLane  et  al.,  FPC  G  ItS  No.  3. 

33  From  Dixie  M.  McLane  Trust  and  Lewis  Chandler  to  Rock  Hill  Industries.  Inc. 

33  From  (iulf  Oil  Corp.  (covered  under  Gulf's  FPC  GRS  No.  190)  to  Dugan  Production  Corp. 

31  From  Dugan  Production  Corp.  to  Jerome  P.  McHugh. 

35  Pertains  to  gas  covered  by  the  original  application. 

38  Pertains  to  gas  covered  by  the*  application  to  amend. 

37  On  tile  as  Humble  Oil  &  Refining  Co.  (Operator)  et  al.,  FPC  C  RS  No.  144. 

3‘  Assigns  acreage  from  Humble  to  Clinton  Oil  Co. 

33  On  file  as  Humble  Oil  &  Refining  Co.  (Operator)  et  al.,  FPC  GRS  No.  118. 

3(1  Between  Continental  Oil  Co.  and  the  purchaser.  Also  on  file  as  Continental’s  FPC  G  RS  No.  292. 

31  By  letter  dated  Dec.  4,  1970,  applicant  advised  the  Commission  that  the  application  filed  on  Aug.  14,  1970,  is  a 
complete  succession  rather  than  a  partial  succession,  therefore,  the  application  in  Docket  No.  C 171-152  will  be  treated 
as  a  petition  to  amend  the  certificate  in  Docket  No.  G  0947  and  Docket  No.  C171- 152  will  be  canceled. 

33  Also  on  file  as  Skelly  Oil  Co.  FPC  G  RS  No.  36. 

»  Front  Skel’v  Oil  Co.  to  applicant. 

31  Accepts  temporary  certificate  issued.  Applicant  agrees  to  accept  a  permanent  certificate  at  the  rate  of  16  cents. 

ss  Partial  successor  to  Phillips  Petroleum  Co.  Associated  Tattk  Co.  never  made  certificate  filing  covering  the  sub¬ 
ject  acreage. 

38  Contract  between  Phillips  Petroleum  Co.  and  Trunkline  Gas  Co.  Currently  on  file  as  Phillips  Petroleum  Co. 
(Operator)  etal.,  FI’C  GRS  No.  318. 

37  Transfers  acreage  from  Phillips  Petroleum  Co.  to  Associated  Tank  Co. 

311  Transfers  acreage  from  Associated  Tank  Co.  to  Standard  Producing  Corp. 

33  No  certificate  filing  made  or  necessary.  Rate  filing  submitted  Mar.  30,  1970. 

«  Between  James  A.  Tierney  Development  Co.  and  Pittsburgh  and  West  Virginia  Gas  Co.  (now  Equitable  Gas 
Co.).  Sale  being  rendered  on  June  7,  1954,  by  predecessor. 

41  From  predecessor  to  applicant. 

Production  of  gas  no  longer  economically  feasible. 

«  Rate  of  10  cents  is  being  collected  subject  to  refund  in  Docket  No.  RI67-106,  said  rate  Is  below  the  appplicable  just 
and  reasonable  rate  established  by  Opinion  No.  586.  Therefore,  the  rate  proceeding  in  Docket  No.  RI67-106  will  be 
severed  from  the  proceedings  in  Docket  No.  AR64-1  et  al.,  and  will  be  terminated. 

41  Contract  provides  for  rate  of  19  cents  per  Mcf,  however,  applicant  states  willingness  to  accept  a  permanent  certifi¬ 
cate  at  15  cents  per  Mcf. 

45  On  file  as  Southwest  Oil  Industries,  Inc.,  FPC  GRS  No.  1. 


No.  74. 

o  Assigns  acreage  from  Gulf  to  Howard  Berry  from  7,669  feet  to  7,900  feet  (The  Eutaw  A  and  B  Zones). 

43  Notice  of  change  in  rate  reflecting  operator’s  currently  effective  rate  subject  to  refund. 

33  Other  sales  covered  under  the  certificate  in  Docket  No.  Cl 04  474,  therefore,  the  certificate  in  said  docket  will 
be  terminated  only  with  respect  to  applicant's  FPC  GRS  No.  2. 
u  On  file  as  John  H.  Hill  FPC  GRS  No.  11. 

32  Assigns  acreage  from  John  H.  Hill  to  applicant. 

33  Applicant  has  staled  its  willingness  to  accept  a  permanent  certificate  conditioned  as  Opinion  Nos.  408  and  408  -Al 


Suggested  agreement  and  undertaking: 
Before  the  Federal  Power  Commission 

(Name  of  respondent _ ) 

Docket  No. _ 

AGREEMENT  AND  UNDERTAKING  OF  (NAME  OF 
RESPONDENT)  TO  COMPLY  WITH  REFUNDING 
AND  REPORTING  PROVISIONS  OF  SECTION 
154.102  OF  THE  COMMISSION'S  REGULATIONS 
UNDER  THE  NATURAL  GAS  ACT 

(Name  of  respondent)  hereby  agrees  and 
undertakes  to  comply  with  the  refunding 
and  reporting  provisions  of  §  154.102  of  the 
Commission's  regulations  under  the  Natural 
Gas  Act  Insofar  as  they  are  applicable  to  the 

proceeding  In  Docket  No.  _ _  and  has 

caused  this  agreement  and  undertaking  to 
be  executed  and  sealed  In  Its  name  by 

a  duly  authorized  officer  this  _  day 

of  . . .  19 _ 

(Name  of  respondent) 
By . 

Attest: 


[F.R.  Doc.  71-1;  Filed,  Jan.  4,  1971; 

8:45  a.m.] 


[Docket  No.  RP71-86] 

KENTUCKY  WEST  VIRGINIA  GAS  CO. 

Notice  of  Proposed  Changes  in  Rates 
and  Charges 

December  30,  1970. 

Notice  is  hereby  given  that  Kentucky 
West  Virginia  Gas  Co.  (Kentucky  West 
Virginia)  an  affiliate  of  Equitable  Gas 
Co.,  on  December  29,  1970,  tendered  for 

FEDERAL 


filing  proposed  changes  in  its  FPC  Gas 
Tariff,  Original  Volume  No.  1,  to  become 
effective  February  15,  1971.  The  pro¬ 
posed  changes  would  Increase  rates  and 
charges  to  jurisdictional  customers  by 
$1.8  million  per  year,  based  upon  sales  for 
the  year  ended  August  31,  1970,  as  ad¬ 
justed.  The  proposed  increases  would  be 
applicable  to  the  company’s  Rate  Sched¬ 
ule  S-l,  covering  sales  for  resale  to  its 
two  jurisdictional  customers,  Equitable 
Gas  Co.  and  United  Fuel  Gas  Co. 

Kentucky  West  Virginia  states  that  the 
principal  reasons  for  the  rate  increase 
filing  are:  (1)  The  claimed  need  for  an 
8.5  percent  rate  of  return;  (2)  the  need 
for  sufficient  revenues  to  finance  the 
continuing  new  investment  in  production 
facilities  required  to  maintain  the  pres¬ 
ent  level  of  gas  deliveries;  (3)  its  claimed 
need  for  an  income  tax  allowance, 
whereas  none  has  been  claimed  before, 
due  to  the  amendments  to  the  Internal 
Revenue  Code  with  respect  to  statutory 
depletion;  (4)  increases  in  the  cost  of 
purchased  gas  reflecting  the  new  rate 
levels  in  Appalachian  Rate  Order  No.  411; 
and  (5)  increases  in  operating  expense, 
depreciation,  depletion,  and  amortization 
expense. 

Kentucky  West  Virginia  requests  de¬ 
ferral  or  waiver  of  the  requirement  for 
filing  Statement  P  (written  testimony) 
required  by  §  154.63  (b)  (3),  and  (f)  and 
that  the  Commission  permit  the  rate  in¬ 
crease  to  become  effective  without  sus¬ 
pension. 


Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Jan¬ 
uary  15,  1971,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426, 
petitions  to  intervene  or  protests  in  ac¬ 
cordance  with  the  requirements  of  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure  (18  CFR  1.8  or  1.10).  All  protests 
filed  with  the  Commission  will  be  con¬ 
sidered  by  it  in  determining  the  appro¬ 
priate  action  to  be  taken  but  will  not 
serve  to  make  protestants  parties  to  the 
proceeding.  Persons  wishing  to  become 
parties  to  a  proceeding  or  to  participate 
as  parties  in  any  hearing  therein  must 
file  petitions  to  intervene  in  accordance 
with  the  Commission’s  rules.  The  ap¬ 
plication  is  on  file  with  the  Commission 
and  available  for  public  inspection. 

Kenneth  F.  Plumb, 
Acting  Secretary. 

[F.R.  Doc.  71-33:  Filed,  Jan.  4,  1971; 

8:46  a.m.] 


[Docket  No.  CP71-161] 

MICHIGAN  WISCONSIN  PIPE  LINE  CO. 

Notice  of  Application 

December  28,  1970. 

Take  notice  that  on  December  18, 1970, 
Michigan  Wisconsin  Pipe  Line  Co.  (ap¬ 
plicant),  1  Woodward  Avenue,  Detroit, 
MI  48226,  filed  in  Docket  No.  CP71-161 
an  application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity  author¬ 
izing  the  construction  and  operation  of 
one  compressor  unit  of  the  4,500  horse¬ 
power  class  on  its  gas  supply  line  extend¬ 
ing  to  the  Woodward  and  Laverne  Areas 
of  Oklahoma,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  states  that,  by  reason  of  new 
gas  purchase  contracts  it  has  entered 
into  and  the  development  of  additional 
reserves  under  older  contracts,  it  must 
expand  the  capacity  of  its  system  extend¬ 
ing  to  the  Woodward  and  Laverne  Areas 
to  enable  it  to  transport  to  its  southwest 
main  line  system  the  volumes  of  gas  it 
is  obligated  to  purchase.  To  obtain  the 
increase  in  capacity,  Applicant  proposes 
to  install,  at  an  estimated  cost  of  $1,981,- 
350,  a  compressor  unit  of  the  4,500  horse¬ 
power  class  at  a  new  compressor  station 
to  be  located  on  the  Woodward  gas  sup¬ 
ply  line  in  Comanche  County,  Kans.  Ap¬ 
plicant  proposes  no  additional  sales  and 
states  that  it  will  finance  the  facilities 
with  funds  on  hand. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Janu¬ 
ary  18,  1971,  file  with  the  Federal  Power 
Commission,  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in  ac¬ 
cordance  with  the  requirements  of  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure  (18  CFR  1.8  or  1.10)  and  the 
regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
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Any  person  wishing  to  become  a  party  to 
a  proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a  peti¬ 
tion  to  intervene  in  accordance  with  the 
Commission’s  rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the  Fed¬ 
eral  Power  Commission  by  sections  7  and 
15  of  the  Natural  Gas  Act  and  the  Com¬ 
mission’s  rules  of  practice  and  procedure, 
a  hearing  will  be  held  without  further 
notice  before  the  Commission  on  this  ap¬ 
plication  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the  certifi¬ 
cate  is  required  by  the  public  convenience 
and  necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the  Com¬ 
mission  on  its  own  motion  believes  that 
a  formal  hearing  is  required,  further  no¬ 
tice  of  such  hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 
Acting  Secretary. 

[FR.  Doc.  71-57;  Filed.  Jan.  4,  1971; 

8:49  a.m.] 

[Docket  No.  RP71-44] 

OKLAHOMA  NATURAL  GAS 
GATHERING  CO. 

Order  Permitting  Rate  Increase  Filing 
To  Become  Effective  Without  Sus¬ 
pension 

December  29,  1970. 
On  November  20,  1970,  Oklahoma 
Natural  Gas  Gathering  Co.  (Gas  Gather¬ 
ing)  tendered  for  filing  a  proposed 
change  in  its  FPC  Gas  Tariff1  to  be 
effective  as  of  January  1,  1971.  The  filing 
proposes  to  increase  the  level  of  rate 
to  Oklahoma  Natural  Gas  Co.  (Okla¬ 
homa  Natural)-  and  Cities  Service  Gas 
Co.  (Cities  Service)  by  1.31  cents  per 
Mcf  (from  18.5tf  to  19.81tf)  under  Rate 
Schedules  Nos.  1  and  2.  The  proposed 
change  would  increase  jurisdictional 
revenues  by  approximately  $570,000  per 
annum  based  on  operations  for  the  12- 
month  period  ended  August  31,  1970.  In 
its  filing  Gas  Gathering  states  that  it 
would  reduce  its  rates  to  track  rate  re¬ 
ductions  of  its  supplier’s  rates  which  are 
currently  under  review  and  would  flow¬ 
through  any  refunds  which  it  may  re¬ 
ceive  from  such  suppliers  including  any 
interest  associated  with  such  refunds. 

In  support  of  its  filing.  Gas  Gathering 
states  that  the  filing  is  made  solely  to 
track  the  rate  increases  of  its  suppliers. 
Because  it  is  a  tracking  filing  Gas 
Gathering  requests  waiver  of  §  154.63(e) 
"(6)  of  the  Commission’s  regulations  un¬ 
der  the  Natural  Gas  Act  as  such  relates 
to  the  filing  of  an  opinion  statement  by 
an  independent  accountant. 


1  Original  Volume  No.  1,  Original  Sheets 
Nos.  1  through  57  inclusive. 


Notice  of  the  proposed  change  was  is¬ 
sued  by  the  Commission  on  December  2, 
1970,  and  no  protests  or  petitions  to 
intervene  have  been  received. 

Analysis  of  the  cost  of  service  and 
revenue  data  submitted  with  the  filing 
indicates  that  after  giving  effect  to  the 
proposed  increased  rate  the  overall 
earned  rate  of  return  would  be  6.42  per¬ 
cent.  We  find  that  the  proposed  increased 
rate  has  been  supported  and  should  be 
permitted  to  become  effective  as 
requested. 

The  Commission  orders: 

(A)  The  increased  rates  contained  in 
the  tariff  sheets  listed  above  as  filed  by 
Gas  Gathering  on  November  20, 1970,  are 
hereby  accepted  to  be  effective  as  of 
January  1, 1971. 

(B)  Gas  Gathering’s  petition  for 
waiver  of  §  154.63(e)  (6)  is  hereby 
granted. 

(C)  During  the  period  that  the  rates 
hereby  made  effective  shall  remain  in  full 
force  and  effect,  Gas  Gathering  shall 
make  rate  reductions  and  refunds  to 
reflect  rate  reductions  and  refunds  of  its 
suppliers  as  provided  in  its  filing. 

(D)  This  order  is  without  prejudice 
to  any  findings  or  orders  which  have 
been  or  may  hereafter  be  made  by  this 
Commission  in  any  proceeding  now 
pending  or  hereafter  instituted  by  or 
against  Gas  Gathering  or  any  other  per¬ 
sons  affected  by  the  rates  hereby  per¬ 
mitted  to  be  effective. 

By  the  Commission. 

Kenneth  F.  Plumb, 
Acting  Secretary. 

[F.R.  Doc.  71-58;  Filed,  Jan.  4,  1971; 

8:49  a.m.J 

(Docket  No.  CP62-59 ] 

PACIFIC  GAS  TRANSMISSION  CO. 

Notice  of  Petition  To  Amend 

December  28,  1970. 

Take  notice  that  on  December  17, 1970, 
Pacific  Gas  Transmission  Co.  (petition¬ 
er),  245  Market  Street,  San  Francisco, 
CA  94106,  filed  in  Docket  No.  CP62-59  a 
petition  to  amend  the  order  of  the  Com¬ 
mission  in  this  docket  dated  April  6, 
1962  (27  FPC  671),  as  amended,  issuing 
a  certificate  of  public  convenience  and 
necessity  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  by  authorizing  petition¬ 
er,  for  an  additional  3-year  period,  to 
construct  and  operate  taps  and  metering 
facilities  to  enable  applicant  to  deliver 
at  points  in  Idaho,  Washington,  and 
Oregon  natural  gas  which  it  will  trans¬ 
port  in  its  pipeline  for  El  Paso  Natural 
Gas  Co.  (El  Paso),  all  as  more  fully  set 
forth  in  the  petition  to  amend  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

By  order  issued  in  Docket  No.  G-17350 
et  al.  (24  FPC  134),  petitioner  is  au¬ 
thorized  to  transport  for  El  Paso  natural 
gas  received  by  El  Paso  at  the  interna¬ 
tional  boundary  in  Idaho.  By  order  is¬ 
sued  in  the  instant  docket,  petitioner  was 
authorized  to  construct  and  operate  fa¬ 


cilities  and  to  deliver  natural  gas  for  El 
Paso’s  account  to  El  Paso’s  Northwest  Di¬ 
vision  customers  along  petitioner’s  pipe¬ 
line  in  Idaho,  Washington,  and  Oregon. 
The  latter  authorization,  as  amended,  ex¬ 
pired  on  December  2,  1970.  Petitioner 
requests  that  this  authorization  be 
extended  for  3  years,  until  December  2, 
1973. 

Applicant  states  that  the  cost  of  each 
new  delivery  point  will  not  exceed  $25,- 
000,  and  will  be  borne  by  El  Paso. 

Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  petition  to  amend  should  on  or  be¬ 
fore  January  18,  1971,  file  with  the 
Federal  Power  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the  require¬ 
ments  of  the  Commission’s  rules  of  prac¬ 
tice  and  procedure  (18  CFR  1.8  or  1.10) 
and  the  regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be  con¬ 
sidered  by  it  in  determining  the  appro¬ 
priate  action  to  be  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission’s 
rules. 

Kenneth  F.  Plumb, 
Acting  Secretary. 

[F.R.  Doc.  71-59;  Filed,  Jan.  4,  1971; 

8:50  a.m.] 


[Docket  No.  RP71-49,  etc.] 

TEXAS  EASTERN  TRANSMISSION 
CORP. 

Order  Permitting  Tracking  of  Purchase 
Gas  Increase,  Subject  to  Effective¬ 
ness  of  Supplier  Rate  Increase  and 
Consolidating  Proceedings 

December  29, 1970. 

Texas  Eastern  Transmission  Corp. 
(Texas  Eastern)  on  November  30,  1970, 
tendered  for  filing  proposed  changes  in 
its  FPC  Gas  Tariff  Second  Revised  Vol¬ 
ume  No.  I,1  to  become  effective  on  Janu¬ 
ary  1,  1971.  Texas  Eastern  requests 
waiver  of  section  154  of  the  Commis¬ 
sion’s  regulations  to  permit  the  filing  of 
the  proposed  tariff  sheets. 

The  proposed  changes  in  rates  would 
result  in  an  estimated  increase  in  juris¬ 
dictional  revenues  of  approximately 
$196,000  annually,  based  on  the  adjusted 
test  period  sales  volumes  ended  on 
December  31,  1969.  This  is  in  addition 
to  the  increased  jurisdiction  revenues 


1 2d  Revised  Sheet  No.  10B;  5th  Revised 
Sheets  Nos.  25,  57;  8th  Revised  Sheet 
No.  10A;  9th  Revised  Sheets  Nos.  12A,  65L; 
12th  Revised  Sheets  Nos.  28A,  44B;  13th  Re¬ 
vised  Sheets  Nos.  7,  9,  10,  13;  15th  Revised 
Sheets  Nos.  650,  65H;  16th  Revised  Sheets 
Nos.  14,  16,  17,  19,  23,  30,  32,  33,  35,  39,  41, 
44,  46,  48,  49,  51,  55.  65B,  65F;  17th  Revised 
Sheets  Nos.  27,  56,  59;  18th  Revised  Sheet 
No.  24;  and  19th  Revised  Sheet  No.  61. 
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of  $60,150,000 *  in  Docket  No.  RP70-29 
which  were  placed  into  effect  subject  to 
refund  on  November  1,  1970.  The  sub¬ 
ject  rate  increase  tracks  the  rate  in¬ 
crease  filed  by  Southern  Natural  Gas  Co. 
(Southern)  on  June  16,  1970,  and 
amended  on  November  20, 1970,  in  Dock¬ 
et  No.  RP70-38.  Southern’s  proposed  rate 
increase  has  been  suspended  until  Janu¬ 
ary  1,  1971,  or  such  later  date  as  it  is 
made  effective  in  the  manner  prescribed 
by  the  Natural  Gas  Act. 

Texas  Eastern  proposes  that  the  in¬ 
creased  rates  be  effective  January  1, 
1971,  or  such  other  date  as  the  increased 
rates  proposed  by  Southern  in  RP70-38 
become  effective. 

Since  Texas  Eastern’s  rates  are 
presently  the  subject  of  proceedings  in 
Dockets  Nos.  RP70-29  and  RP71-12,  it 
appears  appropriate  that  the  proposed 
rate  increase  in  Docket  No.  RP71-49  be 
consolidated  with  the  RP70-29  and  RP- 
71-12  proceedings. 

The  Commission  finds:  Good  cause 
exists  for  waiving  section  154  of  the 
Commission’s  regulations  to  permit  the 
filing  of  the  proposed  revised  tariff 
sheets. 

The  Commission  orders: 

(A)  Section  154  of  the  Commission’s 
regulations  under  the  Natural  Gas  Act 
is  hereby  waived  to  permit  the  filing  of 
the  above  listed  tariff  sheets,  to  be  effec¬ 
tive  as  of  January  1,  1971,  or  such  other 
date  as  the  increases  proposed  by  South¬ 
ern  in  Docket  No.  RP70-38  become  effec¬ 
tive,  subject  to  any  orders  heretofore 
issued  in  Docket  No.  RP70-29  and  such 
orders  which  hereafter  may  be  issued  in 
these  consolidated  proceedings. 

(B)  Docket  No.  RP71-49  is  hereby 
consolidated  with  Dockets  Nos.  RP70-29 
and  RP71-12,  for  purposes  of  hearing 
and  decision. 

By  the  Commission. 

Kenneth  F.  Plxjmb, 
Acting  Secretary. 

[F.R.  Doc.  71-61;  Filed,  Jan.  4,  1971; 

8:50  a.m.] 


[Project  No.  190] 

UINTAH  POWER  AND  LIGHT  CO.  AND 
MOON  LAKE  ELECTRIC  ASSOCIA¬ 
TION,  INC. 

Notice  of  Application  for  Transfer  of 
License  for  Constructed  Project 

December  29,  1970. 

Public  notice  is  hereby  given  that  ap¬ 
plication  for  approval  of  transfer  of  li¬ 
cense  by  Uintah  Power  and  Light  Co. 
and  Moon  Lake  Electric  Association,  Inc., 
from  the  former  to  the  latter  (corre¬ 
spondence  to:  Elliott  Lee  Pratt,  Attorney 
for  Uintah  Power  and  Light  Co.  and 
Moon  Lake  Electric  Association,  Inc.,  351 
South  State  Street,  Salt  Lake  City,  UT 
84111),  for  the  constructed  Pole  Creek 
Project  No.  190,  located  in  Duchesne 
County,  Utah,  and  affecting  lands  of  the 
United  States  within  Ashley  National 


’As  reduced  by  $4,303,586  In  Docket  No. 
RP71-12. 
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Forest  and  Indian  tribal  lands  within 
the  Uintah  and  Ouray  Reservations. 

According  to  the  application,  under  a 
recent  agreement  between  the  applicants, 
the  approval  of  which  is  being  petitioned 
for  before  the  Utah  Public  Service  Com¬ 
mission,  the  system  and  assets  of  Uintah, 
including  Project  190,  will  be  transferred 
to  Moon  Lake. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  Feb¬ 
ruary  10,  1971,  file  with  the  Federal 
Power  Commission,  Washington,  D.C. 
20426,  petitions  to  intervene  or  protests 
in  accordance  with  the  requirements  of 
the  Commission’s  rules  of  practice  and 
procedure  (18  CFR  1.8  or  1.10).  All  pro¬ 
tests  filed  with  the  Commission  will  be 
considered  by  it  in  determining  the  ap¬ 
propriate  action  to  be  taken  but  will  not 
serve  to  make  the  protestants  parties  to 
the»  proceeding.  Persons  wishing  to  be¬ 
come  parties  to  a  proceeding  or  to  par¬ 
ticipate  as  a  party  in  any  hearing  therein 
must  file  petitions  to  intervene  in  ac¬ 
cordance  with  the  Commission’s  rules. 
The  application  is  on  file  with  the  Com¬ 
mission  and  available  for  public 
inspection. 

Kenneth  F.  Plumb, 
Acting  Secretary. 

[F.R.  Doc.  71-62;  Filed,  Jan.  4,  1971; 

8:50  a.m.j 


FEDERAL  RESERVE  SYSTEM 

AMERIBANC,  INC. 

Order  Approving  Action  To  Become 
Bank  Holding  Company 

In  the  matter  of  the  application  of 
Ameribanc,  Inc.,  St.  Joseph,  Mo.,  for  ap¬ 
proval  of  action  to  become  a  bank  hold¬ 
ing;  company  through  the  acquisition  of 
100  percent  of  the  voting  shares  (less  di¬ 
rectors’  qualifying  shares)  of  the  suc¬ 
cessor  by  merger  to  The  American  Na¬ 
tional  Bank  of  St.  Joseph,  and  the  suc¬ 
cessor  by  merger  to  Belt  National  Bank 
of  St.  Joseph,  both  in  St.  Joseph,  Mo. 

There  has  come  before  the  Board  of 
Governors,  pursuant  to  section  3(a)(1) 
of  the  Bank  Holding  Company  Act  of 
1956  (12  U.S.C.  1842(a)(1))  and  §  222.3 
(a)  of  Federal  Reserve  Regulation  Y  (12 
CFR  222.3(a) ) ,  an  application  by  Ameri¬ 
banc,  Inc.,  St.  Joseph,  Mo.,  for  the 
Board’s  approval  of  action  whereby  ap¬ 
plicant  would  become  a  bank  holding 
company  through  the  acquisition  of  100 
percent  of  the  voting  shares  (less  direc¬ 
tors’  qualifying  shares)  of  the  successor 
by  merger  to  The  American  National 
Bank  of  St.  Joseph,  and  the  successor  by 
merger  to  Belt  National  Bank  of  St. 
Joseph,  both  in  St.  Joseph,  Mo. 

As  required  by  section  3(b)  of  the  Act, 
the  Board  gave  written  notice  of  receipt 
of  the  application  to  the  Comptroller  of 
the  Currency,  and  requested  his  views 
and  recommendation.  The  Deputy 
Comptroller  recommended  approval  of 
the  application. 

Notice  of  receipt  of  the  application  was 
published  in  the  Federal  Register  on 
October  23,  1970  (35  F.R.  16572),  which 


provided  an  opportunity  for  interested 
persons  to  submit  comments  and  views 
with  respect  to  the  proposed  transaction. 
A  copy  of  the  application  was  for¬ 
warded  to  the  U.S.  Department  of  Jus¬ 
tice  for  its  consideration.  The  time  for 
filing  comments  and  views  has  expired 
and  all  those  received  have  been  con¬ 
sidered  by  the  Board. 

It  is  hereby  ordered.  For  the  reasons 
set  forth  in  the  Board’s  statement1  of 
this  date,  that  said  application  be  and 
hereby  is  approved;  Provided,  That  the 
action  so  approved  shall  not  be  consum¬ 
mated  (a)  before  the  30th  calendar  day 
following  the  date  of  this  order  or  (b) 
later  than  3  months  after  the  date  of 
this  order,  unless  such  period  is  extended 
for  good  cause  by  the  Board,  or  by  the 
Federal  Reserve  Bank  of  Kansas  City 
pursuant  to  delegated  authority. 

By  order  of  the  Board  of  Governors,* 
December  28,  1970. 

[seal]  Kenneth  A.  Kenyon, 

Deputy  Secretary. 

[F.R.  Doc.  71-69;  Filed,  Jan.  4,  1971; 

8:48  a.m.] 


BARCLAYS  BANK  D.C.O. 

Order  Approving  Action  To  Become 
Bank  Holding  Company 

In  the  matter  of  the  application  of 
Barclays  Bank  D.C.O.,  London,  England 
(which  presently  owns  more  than  25  per¬ 
cent  of  the  voting  stock  of  one  bank) ,  for 
approval  of  action  to  become  a  bank 
holding  company  through  the  acquisition 
of  100  percent  (less  directors’  qualifying 
shares)  of  the  voting  shares  of  Barclays 
Bank  of  New  York,  New  York,  N.Y.,  a 
proposed  new  bank. 

There  has  corfie  before  the  Board  of 
Governors,  pursuant  to  section  3(a)(1) 
of  the  Bank  Holding  Company  Act  of 
1956  (12  U.S.C.  1842(a)(1))  and  §222.3 
(a)  of  Federal  Reserve  Regulation  Y  (12 
CFR  222.3(a)),  an  application  by  Bar¬ 
clays  Bank  D.C.O.,  London,  England  (a 
subsidiary  of  Barclays  Bank,  Ltd.,  Lon¬ 
don,  England,  a  registered  bank  holding 
company)  which  presently  owns  more 
than  25  percent  of  the  voting  shares  of 
Barclays  Bank  of  California,  San  Fran¬ 
cisco,  Calif.,  for  the  Board’s  prior  ap¬ 
proval  of  action  whereby  applicant  would 
become  a  bank  holding  company  through 
the  acquisition  of  all  (less  directors’ 
qualifying  shares)  of  the  voting  shares 
of  Barclays  Bank  of  New  York,  New 
York,  N.Y.,  a  proposed  new  bank. 

As  required  by  section  3(b)  of  the  Act, 
the  Board  gave  written  notice  of  receipt 
of  the  application  to  the  Superintendent 
of  Banking  for  the  State  of  New  York  and 
requested  his  views  and  recommendation. 
The  Superintendent  responded  that  he 
had  no  objection  to  the  proposal. 


1  Filed  as  part  of  the  original  document. 
Copies  available  upon  request  to  Jhe  Board 
of  Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551,  or  to  the  Federal  Re¬ 
serve  Bank  of  Kansas  City. 

’Voting  for  this  action:  Chairman  Burns 
and  Governors  Robertson,  Mitchell,  Daane, 
Maisel,  Brimmer,  and  Sherrill. 
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Notice  of  receipt  of  the  application 
was  published  in  the  Federal  Register 
on  November  13,  1970  (35  F.R.  17451), 
which  provided  an  opportunity  for  in¬ 
terested  persons  to  submit  comments 
and  views  with  respect  to  the  proposed 
acquisition.  A  copy  of  the  application 
was  forwarded  to  the  U.S.  Department 
of  Justice  for  its  consideration.  The  time 
for  filing  comments  and  views  has  ex¬ 
pired  and  all  those  received  have  been 
considered  by  the  Board. 

It  is  hereby  ordered,  For  the  reasons 
set  forth  in  the  Board’s  statement1  of 
this  date,  that  said  application  be  and 
hereby  is  approved:  Provided,  That  this 
approval  shall  remain  in  effect  only  so 
long  as  Barclays  Bank  D.C.O.  remains 
a  subsidiary  of  Barclays  Bank,  Ltd.,  and 
provided  that  the  application  so  ap¬ 
proved  shall  not  be  consummated  (a) 
before  the  30th  calendar  day  following 
the  date  of  this  order,  or  <b)  later  than 
3  months  after  the  date  of  this  order: 
And  provided  further.  That  (c)  Barclays 
Bank  of  New  York  shall  be  open  for 
business  not  later  than  6  months  after 
the  date  of  this  order.  The  periods  de¬ 
scribed  in  (b)  and  (c)  hereof  may  be 
extended  for  good  cause  by  the  Board, 
or  by  the  Federal  Reserve  Bank  of  New 
York  pursuant  to  delegated  authority. 

By  order  of  the  Board  of  Governors,’ 
December  29,  1970. 

r seal]  Kenneth  A.  Kenyon, 

Deputy  Secretary. 

(F.R.  Doc.  71-70;  Filed,  Jan.  4,  1971; 

8:48  a.m.] 


BARCLAYS  BANK,  LTD. 

Order  Approving  Acquisition  of  Bank 

Stock  by  Bank  Holding  Company 

In  the  matter  of  the  application  of  Bar¬ 
clays  Bank,  Ltd.,  London,  England,  for 
approval  of  indirect  acquisition  of  100 
percent  of  the  voting  shares  (less  direc¬ 
tors’  qualifying  shares)  of  Barclays  Bank 
of  New  York,  New  York,  N.Y.,  a  proposed 
new  bank. 

There  has  come  before  the  Board  of 
Governors,  pursuant  to  section  3(a)  (3)  of 
the  Bank  Holding  Company  Act  of  1956 
(12  U.S.C.  1842(a)(3))  and  §  222.3(a)  of 
Federal  Reserve  Regulation  Y  (12  CFR 
222.3(a)),  an  application  by  Barclays 
Bank,  Ltd.,  London,  England,  a  regis¬ 
tered  bank  holding  company  as  a  result 
of  its  control  of  banks  in  the  United 
States,  for  the  Board’s  prior  approval  of 
the  indirect  acquisition — through  its 
subsidiary,  Barclays  Bank  D.C.O. ,  Lon¬ 
don,  England — of  100  percent  of  the  vot¬ 
ing  shares  (less  directors’  qualifying 
shares)  of  Barclays  Bank  of  New  York, 
New  York,  N.Y.,  a  proposed  new  bank. 

1  Filed  as  part  of  the  original  document. 
Copies  available  upon  request  to  the  Board 
of  Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551,  or  to  the  Federal 
Reserve  Bank  of  New  York. 

“Voting  for  this  action:  Vice  Chairman 
Robertson  and  Governors  Mitchell,  Daane, 
and  Sherrill.  Absent  and  not  voting:  Chair¬ 
man  Burns  and  Governors  Maisel  and 
Brimmer. 


As  required  by  section  3(b)  of  the  Act, 
the  Board  gave  written  notice  of  receipt 
of  the  application  to  the  Superintendent 
of  Banking  for  the  State  of  New  York 
and  requested  his  views  and  recommen¬ 
dation.  The  Superintendent  responded 
that  he  had  no  objection  to  approval  of 
the  application. 

Notice  of  receipt  of  the  application  was 
published  in  the  Federal  Register  on 
November  13,  1970  (35  F.R.  17451),  pro¬ 
viding  an  opportunity  for  interested  per¬ 
sons  to  submit  comments  and  views  with 
respect  to  the  proposed  transaction.  A 
copy  of  the  application  was  forwarded 
to  the  U.S.  Department  of  Justice  for  its 
consideration.  Time  for  filing  comments 
and  views  has  expired  and  all  those  re¬ 
ceived  have  been  considered  by  the 
Board. 

It  is  hereby  ordered,  For  the  reasons 
set  forth  in  the  Board’s  statement1  of 
this  date,  that  said  application  be  and 
hereby  is  approved:  Provided,  That  the 
application  so  approved  shall  not  be  con¬ 
summated  (a)  before  the  30th  calendar 
day  following  the  date  of  this  order,  or 

(b)  later  than  3  months  after  the  date  of 
this  order:  And  provided  further.  That 

(c)  Barclays  Bank  of  New  York  shall  be 
opened  for  business  not  later  than  6 
months  after  the  date  of  this  order.  The 
periods  described  in  (b)  and  (c)  hereof 
may  be  extended  for  good  cause  by  the 
Board,  or  by  the  Federal  Reserve  Bank 
of  New  York  pursuant  to  delegated 
authority. 

By  order  of  the  Board  of  Governors,3 
December  29,  1970. 

[seal]  Kenneth  A.  Kenyon, 

Deputy  Secretary. 

[F.R.  Doc.  71-71;  Filed,  Jan.  4,  1971; 

8:49  a.m.] 

EXCHANGE  BANCORPORATION,  INC. 

Notice  of  Application  for  Approval  of 
Acquisition  of  Shares  of  Bank 

Notice  is  hereby  given  that  application 
has  been  made,  pursuant  to  section 
3(a)  (3)  of  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1842(a)(3)),  by 
Exchange  Bancorporation,  Inc.,  which  is 
a  bank  holding  company  located  in 
Tampa,  Fla.,  for  prior  approval  by  the 
Board  of  Governors  of  the  acquisition  by 
applicant  of  100  percent  (less  directors’ 
qualifying  shares)  of  the  voting  shares 
of  Exchange  Bank  of  North  Winter 
Haven,  Winter  Haven,  Fla.,  a  proposed 
new  bank. 

Section  3(c)  of  the  Act  provides  that 
the  Board  shall  not  approve: 

(1)  Any  acquisition  or  merger  or  con¬ 
solidation  under  section  3  which  would 
result  in  a  monopoly,  or  which  would  be 

‘Filed  as  part  of  the  original  document. 
Copies  available  upon  request  to  the  Board 
of  Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551,  or  to  the  Federal 
Reserve  Bank  of  New  York. 

“Voting  for  this  action:  Vice  Chairman 
Robertson  and  Governors  Mitchell,  Daane, 
and  Sherrill.  Absent  and  not  voting:  Chair¬ 
man  Burns  and  Governors  Maisel  and 
Brimmer. 


in  furtherance  of  any  combination  or 
conspiracy  to  monopolize  or  to  attempt 
to  monopolize  the  business  of  banking  in 
any  part  of  the  United  States,  or 

(2)  Any  other  proposed  acquisition  or 
merger  or  consolidation  under  section  3 
whose  effect  in  any  section  of  the  coun¬ 
try  may  be  substantially  to  lessen  com¬ 
petition,  or  to  tend  to  create  a  monopoly, 
or  which  in  any  other  manner  would  be 
in  restraint  of  trade,  unless  the  Board 
finds  that  the  anticompetitive  effects  of 
the  proposed  transaction  are  clearly  out¬ 
weighed  in  the  public  interest  by  the 
probable  effect  of  the  transaction  in 
meeting  the  convenience  and  needs  of 
the  community  to  be  served. 

Section  3(c)  further  provides  that,  in 
every  case,  the  Board  shall  take  into 
consideration  the  financial  and  man¬ 
agerial  resources  and  future  prospects  of 
the  company  or  companies  and  the  banks 
concerned,  and  the  convenience  and 
needs  of  the  community  to  be  served. 

Not  later  than  thirty  (30)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register,  comments  and  views 
regarding  the  proposed  acquisition  may 
be  filed  with  the  Board.  Communications 
should  be  addressed  to  the  Secretary, 
Board  of  Governors  of  the  Federal  Re¬ 
serve  System,  Washington,  D.C.  20551. 
The  application  may  be  inspected  at  the 
office  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  Atlanta. 

By  order  of  the  Board  of  Governors, 
December  28,  1970. 

[seal]  Kenneth  A.  Kenyon, 

Deputy  Secretary. 

[F.R.  Doc.  71-67;  Filed,  Jan.  4,  1971; 

8:48  a.m.] 


MARSHALL  &  ILSLEY  BANK  STOCK 
CORP. 

Notice  of  Application  for  Approval  of 
Acquisition  of  Shares  of  Bank 

Notice  is  hereby  given  that  application 
has  been  made,  pursuant  to  section  3(a) 

(3)  of  the  Bank  Holding  Company  Act  of 
1956  ( 12  U.S.C.  1842(a)  (3) ) ,  by  Marshall 
&  Usley  Bank  Stock  Corp.,  which  is  a 
bank  holding  company  located  in  Mil¬ 
waukee,  Wis.,  for  prior  approval  by  the 
Board  of  Governors  of  the  acquisition  by 
applicant  of  80  percent  or  more  of  the 
voting  shares  of  State  Bank  of  Mayville, 
Mayville,  Wis. 

Section  3(c)  of  the  Act  provides  that 
the  Board  shall  not  approve: 

(1)  Any  acquisition  or  merger  or  con¬ 
solidation  under  section  3  which  would 
result  in  a  monopoly,  or  which  would  be 
in  furtherance  of  any  combination  or 
conspiracy  to  monopolize  or  to  attempt 
to  monopolize  the  business  of  banking  in 
any  part  of  the  United  States,  or 

(2)  Any  other  proposed  acquisition  or 
merger  or  consolidation  under  section 
3  whose  effect  in  any  section  of  the  coun¬ 
try  may  be  substantially  to  lessen  com¬ 
petition,  or  to  tend  to  create  a  monopoly, 
or  which  in  any  other  manner  would  be 
in  restraint  of  trade,  unless  the  Board 
finds  that  the  anticompetitive  effects  of 
the  proposed  transaction  are  clearly  out- 
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weighed  in  the  public  interest  by  the 
probable  effect  of  the  transaction  in 
meeting  the  convenience  and  needs  of 
the  community  to  be  served. 

Section  3(c)  further  provides  that,  in 
every  case,  the  Board  shall  take  into  con¬ 
sideration  the  financial  and  managerial 
resources  and  future  prospects  of  the 
company  or  companies  and  the  banks 
concerned,  and  the  convenience  and 
needs  of  the  community  to  be  served. 

Not  later  than  thirty  (30)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register,  comments  and  views 
regarding  the  proposed  acquisition  may 
be  filed  with  the  Board.  Communications 
should  be  addressed  to  the  Secretary, 
Board  of  Governors  of  the  Federal  Re¬ 
serve  System,  Washington,  D.C.  20551. 
The  application  may  be  inspected  at  the 
office  of  the  Board  of  Governors  or  the 
Federal  Reserve  Bank  of  Chicago. 

By  order  of  the  Board  of  Governors. 
December  29, 1970. 

[seal]  Kenneth  A.  Kenyon, 

Deputy  Secretary. 

[F.R.  Doc  71-68;  Filed.  Jan.  4.  1971; 

8:48  a.m.] 


SOUTHEAST  BANCORPORATION, 

INC. 

Order  Approving  Acquisition  of  Bank 
Stock  by  Bank  Holding  Company 

In  the  matter  of  the  application  of 
Southeast  Bancorporation,  Inc.,  Miami, 
Fla.,  for  approval  of  acquisition  of  80 
percent  or  more  of  the  voting  shares  of 
Deerfield  Beach  Bank  and  Trust  Co., 
Deerfield  Beach,  Fla. 

There  has  come  before  the  Board  of 
Governors,  pursuant  to  section  3(a)(3) 
of  the  Bank  Holding  Company  Act  of 
1956  (12  U.S.C.  1842(a)(3))  and  §  222.3 
(a)  of  Federal  Reserve  Regulation  Y  (12 
CFR  222.3),  and  application  by  South¬ 
east  Bancorporation,  Inc.,  Miami,  Fla.,  a 
registered  bank  holding  company,  for  the 
Board’s  prior  approval  of  the  acquisition 
of  80  percent  or  more  of  the  voting 
shares  of  Deerfield  Beach  Bank  and 
Trust  Co.,  Deerfield  Beach,  Fla. 

As  required  by  section  3(b)  of  the  Act, 
the  Board  gave  written  notice  of  receipt 
of  the  application  to  the  Commissioner 
of  Banking  for  the  State  of  Florida  and 
requested  his  views  and  recommendation. 
The  Commissioner  recommended  ap¬ 
proval  of  the  application. 

Notice  of  receipt  of  the  application 
was  published  in  the  Federal  Register 
on  October  17,  1970  (35  F.R.  16345) ,  pro¬ 
viding  an  opportunity  for  interested  per¬ 
sons  to  submit  comments  and  views  with 
respect  to  the  proposal.  A  copy  of  the 
application  was  forwarded  to  the  U.S. 
Department  of  Justice  for  its  considera¬ 
tion.  Time  for  filing  comments  and  views 
has  expired,  and  all  those  received  have 
been  considered  by  the  Board. 

The  Board  has  considered  the  applica¬ 
tion  in  the  light  of  the  factors  set  forth 
in  section  3(c)  of  the  Act,  including  the 
effect  of  the  proposed  acquisition  on 
competition,  the  financial  and  mana¬ 
gerial  resources  of  the  Applicant  and-the 
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banks  concerned,  and  the  convenience 
and  needs  of  the  communities  to  be 
served.  Upon  such  consideration,  the 
Board  finds  that: 

Applicant,  the  second  largest  banking 
organization  in  Florida,  controls  11  banks 
which  hold  combined  deposits  of  ap¬ 
proximately  $841  million,  representing 
close  to  7  percent  of  total  deposits  held 
by  Florida’s  commercial  banks.  (All 
banking  data  are  as  of  June  30,  1970, 
adjusted  to  reflect  holding  company 
formations  and  acquisitions  approved  by 
the  Board  to  date.)  Upon  acquisition  of 
Bank,  Applicant’s  control  of  deposits  in 
the  State  would  rise  to  7.2  percent. 

The  relevant  banking  market  is  con¬ 
sidered  to  be  the  northern  one-third  of 
Broward  County,  which  includes  the 
cities  of  Pompano  Beach,  Lighthouse 
Point,  and  Deerfield  Beach,  and  that 
portion  of  Palm  Beach  County  which 
contains  the  city  of  Boca  Raton.  The 
market  is  one  of  the  most  rapidly  grow¬ 
ing  areas  in  Florida.  Bank,  with  deposits 
of  $39.5  million,  is  the  smallest  among 
five  banking  organizations  in  the  relevant 
banking  area,  and  holds  12.6  percent  of 
commercial  bank  deposits  there.  It  is 
reported  that  five  charter  applications 
have  been  filed  seeking  to  establish  new 
banks  in  the  market.  In  addition,  one 
new  State  bank  has  received  charter 
approval. 

Although  Applicant  is  dominant  in 
Dade  County,  which  is  to  the  south  of 
Broward  County,  Applicant’s  area  of 
dominance  is  60  miles  from  Bank  and  no 
significant  competition  now  exists  be¬ 
tween  Bank  and  Applicant’s  Dade 
County  subsidiaries.  Applicant’s  subsidi¬ 
ary  located  closest  to  Bank  is  in  Fort 
Lauderdale,  15  miles  south  of  Bank  and, 
according  to  the  record,  derives  only  a 
minimal  amount  of  business  from  Bank’s 
service  area.  Because  of  the  distances 
involved  and  the  traffic  patterns  in  the 
areas  concerned,  the  location  of  27 
banks  in  the  area  intervening  between 
Bank  and  Applicant’s  closest  subsidiary, 
the  indications  that  deconcentration  will 
be  effected  in  the  relevant  market  by 
virtue  of  the  establishment  of  new  banks, 
and  the  fact  that  Florida  law  prohibits 
branch  banking,  it  appears  that  con¬ 
summation  of  the  proposal  herein  would 
not  result  in  the  elimination  of  any  sig¬ 
nificant  present  competition  nor  the 
foreclosure  of  any  significant  potential 
competition  between  Bank  and  any  of 
Applicant’s  subsidiaries.  On  the  record 
before  the  Board,  considerations  relating 
to  the  financial  condition,  management, 
and  prospects  of  Applicant,  its  present 
subsidiaries  and  Bank  are  consistent  with 
approval  of  the  application.  All  banking 
needs  of  the  North  Broward  area  appear 
to  be  served  adequately.  However,  a  fu¬ 
ture  need  for  increased  bank  services 
seems  likely;  and  consummation  of  the 
proposed  acquisition  would  enable  Bank 
to  provide  expanded  and  improved  serv¬ 
ices.  It  is  the  Board’s  judgment  that  the 
proposed  transaction  would  be  in  the 
public  interest,  and  that  the  application 
should  be  approved. 

It  is  hereby  ordered,  For  the  reasons 
set  forth  in  the  findings  summarized 
above,  that  said  application  be  and 
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hereby  is  approved:  Provided,  That  the 
action  so  approved  shall  not  be  consum¬ 
mated  (a)  before  the  30th  calendar  day 
following  the  date  of  this  order  or  (b) 
later  than  3  months  after  the  date  of  this 
order,  unless  such  time  shall  be  extended 
for  good  cause  by  the  Board,  or  by  the 
Federal  Reserve  Bank  of  Atlanta,  pursu¬ 
ant  to  delegated  authority. 

By  order  of  the  Board  of  Governors,1 
December  28,  1970. 

[seal]  Kenneth  A.  Kenyon, 

Deputy  Secretary. 

(F.R.  Doc,  71-72;  Filed,  Jan.  4,  1971, 

8:49  a.m.] 


SMALL  BUSINESS 
ADMINISTRATION 

GROWTH  BUSINESS  FUNDS,  INC. 

Notice  of  Application  for  License  as 
Small  Business  Investment  Company 

Notice  is  hereby  given  concerning  the 
filing  of  an  application  with  the  Small 
Business  Administration  (SBA)  pursu¬ 
ant  to  §  107.102  of  the  regulations 
governing  small  business  investment 
companies  (33  F.R.  326,  13  CFR  Part 
107) ,  under  the  name  of  Growth  Business 
Funds,  Inc.,  Home  Federal  Building,  2100 
East  Hallandale  Beach  Boulevard,  Hal¬ 
landale,  FL  33009,  for  a  license  to  operate 
in  the  State  of  Florida  as  a  small  busi¬ 
ness  investment  company  under  the  pro¬ 
visions  of  the  Small  Business  Investment 
Act  of  1958,  as  amended  (15  U.S.C.  661 
et  seq.) . 

The  proposed  officers  and  directors 
are  as  follows:- 

Alan  J.  Leinwand,  460  Poinciana  Drive, 
Hallandale,  FL  33009,  President,  General 
Manager,  and  Director. 

Sheldon  Shaffer,  1000  North  Lake  Drive 
North,  Hollywood,  FL  33020,  Vice  President 
and  Director. 

Aaron  Schecter,  3424  Pierce  Street,  Holly¬ 
wood,  FL  33020,  Vice  President,  Director, 
and  Assistant  Secretary. 

Herbert  Warren  Goldblatt,  1010  Diplomat 
Drive,  Hallandale,  FL  33009,  Treasurer  and 
Director. 

Paul  Bernard  Anton,  920  Adams  Street,  Holly¬ 
wood,  FL  33020,  Secretary  and  Director. 
Robert  David  Rapaport,  Casa  Bendita,  Palm 
Beach,  FL  33480,  Director. 

There  are  no  persons  or  concerns  owning 
10  or  more  percent  of  the  licensee’s 
stock. 

Matters  involved  in  SBA's  considera¬ 
tion  of  the  application  include  the  gen¬ 
eral  business  reputation  and  character  of 
the  management  and  the  probability  of 
successful  operations  of  the  new  company 
under  their  management,  including  ade¬ 
quate  profitability  and  financial  sound¬ 
ness,  in  accordance  with  the  Act  and  reg¬ 
ulations.  Generally,  the  company  will 
emphasize  equity  investments  with  par¬ 
ticular  attention  to  growth  potentials 
whenever  it  is  practicable.  It  will  render 
management  consulting  services  to 

1  Voting  for  this  action:  Chairman  Burns 
and  Governors  Robertson,  Mitchell,  Daane, 
Maisel,  Brimmer,  and  Sherrill. 
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clients  and  other  small  business  concerns. 
Also,  it  will  conduct  its  operations  prin¬ 
cipally  in  the  State  of  Florida. 

Notice  is  further  given  that  any  in¬ 
terested  person  may,  not  later  than  10 
days  from  the  date  of  publication  of  this 
notice,  submit  to  SBA,  in  writing,  rele¬ 
vant  comments  on  the  proposed  com¬ 
pany.  Any  such  communication  should 
be  addressed  to  the  Associate  Adminis¬ 
trator  for  Investment,  Small  Business 
Administration,  1441  L  Street  NW., 
Washington,  DC  20416. 

A  copy  of  this  notice  shall  be  published 
In  a  newspaper  of  general  circulation  in 
Miami,  Fla. 

James  Thomas  Phelan, 

Acting  Associate  Administrator 

for  Investment. 

December  18, 1970. 

[F.R.  Doc.  71-31;  Filed,  Jan.  4,  1971; 

8:46  a.m.] 

[Delegation  of  Authority  No.  30-H  (Region 
II),  Arndt.  2[ 

CHIEF,  PROCUREMENT  AND  MAN¬ 
AGEMENT  ASSISTANCE  DIVISION, 
REGION  II 

Delegation  of  Authority  To  Conduct 
Program  Activities 

Pursuant  to  the  authority  delegated  to 
the  Regional  Director  by  Delegation  of 
Authority  No.  30-H,  35  F.R.  11603,  as 
amended  (35  F.R.  15033  and  35  F.R. 
17156),  Delegation  of  Authority  30-H 
(Region  II)  35  F.R.  12805,  as  amended 
(35  F.R.  18351),  is  hereby  further 
amended  by  revising  Item  I.J.,  to  read 
as  follows; 

I.  Regional  Division  Chiefs,  Regional 
Counsel,  and  Staffs.  *  *  * 

J.  Chief,  Procurement  and  Manage¬ 
ment  Assistance  Division.  1.  To  take  all 
necessary  actions  in  connection  with  the 
administration  and  management  of 
grants,  agreements,  and  contracts  exe¬ 
cuted  by  the  Associate  Administrator  for 
Procurement  and  Management  Assist¬ 
ance  under  the  authority  granted  in  sec¬ 
tion  406  of  the  Economic  Opportunity 
Amendments  of  1967,  except  changes, 
amendments,  modifications,  or  termina¬ 
tion  of  the  original  grant,  agreement,  or 
contract. 

•  •  •  *  * 

Effective  date:  October  30, 1970. 

Carlos  A.  Villamil, 
Regional  Director,  Region  II. 

(F.R.  Doc.  71-30;  Filed,  Jan.  4,  1971; 
8:46  a.m.] 

INTERSTATE  COMMERCE 
COMMISSION 

[Notice  31] 

MOTOR  CARRIER  ALTERNATE  ROUTE 
DEVIATION  NOTICES 

December  24,  1970. 
The  following  letter-notices  of  propos¬ 
als  to  operate  over  deviation  routes  for 
operating  convenience  only  have  been 


filed  with  the  Interstate  Commerce  Com¬ 
mission  under  the  Commission’s  Revised 
Deviation  Rules — Motor  Carriers  of  Pas¬ 
sengers,  1969  (49  CFR  1042.2(c)  (0) )  and 
notice  thereof  to  all  interested  persons  is 
hereby  given  as  provided  in  such  rules 
(49  CFR  1042.2(C)(9)). 

Protests  against  the  use  of  any  pro¬ 
posed  deviation  route  herein  described 
may  be  filed  with  the  Interstate  Com¬ 
merce  Commission  in  the  manner  and 
form  provided  in  such  rules  (49  CFR 
1042.2(c)(9))  at  any  time,  but  will  not 
operate  to  stay  commencement  of  the 
proposed  operations  unless  filed  within 
30  days  from  the  date  of  publication. 

Successively  filed  letter-notices  of  the 
same  carrier  under  the  Commission’s  Re¬ 
vised  Deviation  Rules — Motor  Carriers  of 
Property,  1969,  will  be  numbered  con¬ 
secutively  for  convenience  in  identifica¬ 
tion  and  protests,  if  any,  should  refer  to 
such  letter-notices  by  number. 

Motor  Carriers  of  Passengers 

No.  MC-1515  (Deviation  No.  572), 
GREYHOUND  LINES,  INC.  (Eastern 
Division) ,  1400  West  Third  Street,  Cleve¬ 
land,  OH  44113,  filed  December  16,  1970.* 
Carrier  proposes  to  operate  as  a  common 
carrier,  by  motor  vehicle,  of  passengers 
and  their  baggage,  and  express  and  news¬ 
papers  in  the  same  vehicle  with  pas¬ 
sengers,  over  a  deviation  route  as  follows: 
From  junction  of  Rockside  Road  and 
Interstate  Highway  77  over  Interstate 
Highway  77  to  access  at  Miller  Road, 
thence  over  Miller  Road  to  junction  U.S. 
Highway  21,  thence  over  U.S.  Highway  21 
to  junction  the  Ohio  Turnpike  at  Inter¬ 
change  No.  11,  thence  over  the  Ohio 
Turnpike  to  junction  Interstate  Highway 
80  at  Exit  No.  15,  thence  over  Interstate 
Highway  80  to  junction  Interstate  High¬ 
way  680,  thence  over  Interstate  Highway 
680  to  Youngstown,  Ohio,  and  returp 
over  the  same  route,  for  operating  con¬ 
venience  only.  The  notice  indicates  that 
the  carrier  is  presently  authorized  to 
transport  passengers  and  the  same 
property,  over  a  pertinent  service  route 
as  foHows:  between  Cleveland,  Ohio,  and 
Youngstown,  Ohio,  over  U.S.  Highway 
422. 

No.  MC-109780  (Deviation  No.  32), 
CONTINENTAL  TRAIL  WAYS,  INC. 
(Central  Division) ,  300  South  Broadway 
Avenue,  Post  Office  730,  Wichita,  KS 
67201,  filed  December  15,  1970.  Carrier 
proposes  to  operate  as  a  common  carrier, 
by  motor  vehicle,  of  passengers  and  their 
baggage,  and  express  and  newspapers  in 
the  same  vehicle  with  passengers,  over 
a  deviation  route  as  follows:  From  Joliet, 
HI.,  over  Interstate  Highway  80  to  junc¬ 
tion  Interstate  Highway  55,  thence  over 
Interstate  Highway  55  to  junction  Illinois 
Highway  53,  near  Gardner,  Ill.,  and  re¬ 
turn  over  the  same  route,  for  operating 
convenience  only.  The  notice  indicates 
that  the  carrier  is  presently  authorized  to 
transport  passengers  and  the  same  prop¬ 
erty,  over  a  pertinent  service  route  as 
follows:  From  Chicago,  Ill.,  over  U.S. 
Highway  66  to  junction  Illinois  Highway 
53  (formerly  Alternate  U.S.  Highway  66) , 
approximately  14  miles  north  of  Joliet, 
Ill.,  thence  over  Illinois  Highway  53  via 
Joliet,  Wilmington,  Godley,  and  Gardner, 


Ill.,  to  junction  U.S.  Highway  66,  and 
return  over  the  same  route. 

No.  MC-109780  (Deviation  No.  33), 
CONTINENTAL  TRAILWAYS,  INC. 
(Central  Division) ,  300  South  Broadway 
Avenue,  Post  Office  Box  730,  Wichita,  KS 
67201,  filed  December  15,  1970.  Carrier 
proposes  to  operate  as  a  common  carrier, 
by  motor  vehicle,  of  passengers  and  their 
baggage,  and  express  and  newspapers  in 
the  same  vehicle  with  passengers,  over 
a  deviation  route  as  follows:  From  Chi¬ 
cago,  Ill.,  over  city  streets  to  junction 
Interstate  Highway  55,  thence  over  In¬ 
terstate  Highway  55  to  junction  U.S. 
Highway  66,  and  return  over  the  same 
route,  for  operating  convenience  only. 
The  notice  indicates  that  the  carrier  is 
presently  authorized  to  transport  pas¬ 
sengers  and  the  same  property,  over  a 
pertinent  service  route  as  follows:  From 
Chicago,  Ill.,  over  U.S.  Highway  66  to 
junction  Illinois  Highway  53  (formerly 
Alternate  U.S.  Highway  66)  approxi¬ 
mately  14  miles  north  of  Joliet,  Ill., 
thence  over  Illinois  Highway  53  via 
Joliet,  Wilmington,  Godley,  and  Gardner, 

Ill.,  to  junction  U.S.  Highway  66,  and 
return  over  the  same  route. 

No.  MC-109780  (Deviation  No.  34), 
CONTINENTAL  TRAILWAYS,  INC. 
(Central  Division) ,  300  South  Broadway 
Avenue,  Post  Office  Box  730,  Wichita,  KS 
67201,  filed  December  15,  1970.  Carrier 
proposes  to  operate  as  a  common  carrier, 
by  motor  vehicle,  of  passengers  and  their 
baggage,  and  express  and  newspapers  in 
the  same  vehicle  with  passengers,  over 
a  deviation  route  as  follows:  From 
junction  U.S.  Highway  54  and  Interstate 
Highway  80,  located  1.6  miles  south  of 
Harvey,  HI.,  over  Interstate  Highway  80 
to  junction  Interstate  Highway  57, 
thence  over  Interstate  Highway  57  to 
junction  Illinois  Highway  17,  thence  over 
Illinois  Highway  17  to  Kankakee,  Ill., 
and  return  over  the  same  route,  for 
operating  convenience  only.  The  notice 
indicates  that  the  carrier  is  presently 
authorized  to  transport  passengers  and 
the  same  property,  over  a  pertinent 
service  route  as  follows:  From  Chicago, 

Ill.,  over  U.S.  Highway  41  to  Hammond, 
Ind.,  thence  over  U.S.  Highway  6  to 
Harvey,  Ill.  (also  from  Hammond  over 
Shibley  Boulevard  to  Harvey),  thence 
over  U.S.  Highway  54  to  Kankakee,  Ill., 
and  return  over  the  same  route. 

No.  MC-109780  (Deviation  No.  35), 
CONTINENTAL  TRAILWAYS,  INC. 
(Central  Division),  300  South  Broadway 
Avenue,  Post  Office  Box  730,  Wichita,  KS 
67201,  filed  December  15,  1970.  Carrier 
proposes  to  operate  as  a  common  carrier, 
by  motor  vehicle,  of  passengers  and  their 
baggage,  and  express  and  newspapers  in 
the  same  vehicle  with  passengers,  over 
a  deviation  route  as  follows:  From 
Kankakee,  Ill.,  over  niinois  Highway  17 
to  junction  Interstate  Highway  57, 
thence  over  Interstate  Highway  57  to 
junction  U.S.  Highway  54,  located  1.3 
miles  west  of  Onarga,  HI.,  and  return 
over  the  same  route,  for  operating  con¬ 
venience  only.  The  notice  indicates  that 
the  carrier  is  presently  authorized  to 
transport  passengers  and  the  same  prop¬ 
erty,  over  a  pertinent  service  route  as 
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follows:  From  Chicago,  HI.,  over  U.S. 
Highway  41  to  Hammond,  Ind.,  thence 
over  U.S.  Highway  6  to  Harvey,  HI.  (also 
from  Hammond  over  Shibley  Boulevard 
to  Harvey) ,  thence  over  U.S.  Highway  54 
via  Kankakee,  HI.,  to  junction  Hlinois 
Highway  115,  thence  over  Hlinois  High¬ 
way  115  to  junction  U.S.  Highway  54, 
thence  over  U.S.  Highway  54  to  Fuller¬ 
ton,  HI.,  and  return  over  the  same  route. 

By  the  Commission. 

fsEALl  Robert  L.  Oswald, 

Secretary. 

[F.R.  Doc.  71-0;  Filed,  Jan.  4,  1971; 

8:45  a.m.] 


[Notice  219] 

MOTOR  CARRIER  TEMPORARY 
AUTHORITY  APPLICATIONS 

December  28, 1970. 

The  following  are  notices  of  filing  of 
applications  for  temporary  authority  un¬ 
der  section  210a (a)  of  the  Interstate 
Commerce  Act  provided  for  under  the 
new  rules  of  Ex  Parte  No.  MC-67  (49 
CFR  Part  1131)  published  in  the  Federal 
Register,  issue  of  April  27,  1965,  effec¬ 
tive  July  1, 1965.  These  rules  provide  that 
protests  to  the  granting  of  an  application 
must  be  filed  with  the  field  official  named 
in  the  Federal  Register  publication, 
within  15  calendar  days  after  the  date 
of  notice  of  the  filing  of  the  application 
is  published  in  the  Federal  Register. 
One  copy  of  such  protests  must  be  served 
on  the  applicant,  or  its  authorized  repre¬ 
sentative,  if  any,  and  the  protests  must 
certify  that  such  service  has  been  made. 
The  protests  must  be  specific  as  to  the 
service  which  such  protestant  can  and 
will  offer,  and  must  consist  of  a  signed 
original  and  six  copies. 

A  copy  of  the  application  is  on  file,  and 
can  be  examined  at  the  Office  of  the  Sec¬ 
retary,  Interstate  Commerce  Commis¬ 
sion,  Washington,  D.C.,  and  also  in  field 
office  to  which  protests  are  to  be 
transmitted. 

Motor  Carriers  of  Property 

No.  MC  43685  (Sub-No.  15  TA),  filed 
December  21,  1970.  Applicant:  MERCER 
TRUCKING  CO.,  INC.,  Box  475,  Green¬ 
acres,  WA  99016.  Applicant’s  representa¬ 
tive:  George  R.  LaBissoniere,  Seattle, 
Wash.  98101.  Authority  sought  to  op¬ 
erate  as  a  common  carrier,  by  motor  ve¬ 
hicle,  over  irregular  routes,  transport¬ 
ing:  Heavy  machinery  and  contractors’ 
equipment,  materials  and  supplies  which 
because  of  their  size  or  weight  require 
the  use  of  special  equipment,  between 
Spokane,  Wash.,  on  the  one  hand,  and, 
on  the  other,  points  in  Idaho,  Oregon, 
Montana,  and  Washington,  for  180  days. 
Supporting  shippers:  Bower  Machinery 
Co.,  Inc.,  Terminal  Box  2807,  Spokane, 
WA  99220;  Air  Mac,  Inc.,  East  3710  Trent 
Avenue,  Spokane,  WA  99220;  Barber  En¬ 
gineering,  North  1404  Regal,  Spokane, 
WA  99202;  Riblet  Tramway  Co.,  Box 
5220,  Spokane,  WA  99205;  Andrews 
Equipment  Service  of  Washington,  Inc., 
East  4620  Trent  Avenue,  Spokane,  WA 
99220;  and  Ziegler  Lumber  Co.,  North 
4110  Market  Street,  Spokane,  WA  99207. 


Send  protests  to:  Interstate  Commerce 
Commission,  Bureau  of  Operations,  401 
U.S.  Post  Office,  Spokane,  WA  99201. 

No.  MC  112520  (Sub-No.  230  TA)  filed 
December  21,  1970.  Applicant.  MC¬ 

KENZIE  TANK  LINES,  INC.,  New 
Quincy  Road,  Post  Office  Box  1200,  Tal¬ 
lahassee,  FL  32302.  Applicant’s  repre¬ 
sentative:  Sol  H.  Proctor,  2501  Gulf  Life 
Tower,  Jacksonville,  FL  32207.  Author¬ 
ity  sought  to  operate  as  a  common  car¬ 
rier,  by  motor  vehicle,  over  inegular 
routes,  transporting:  Fertilizer,  from 
Adel,  Ga.,  to  points  in  Florida,  for  180 
days,  Supporting  shipper:  Cotton  Pro- 
ducters  Association,  Post  Office  Box 
2210,  Atlanta,  GA  30301.  Send  protests 
to:  District  Supervisor  G.  H,  Fauss,  Jr., 
Bureau  of  Operations,  Interstate  Com¬ 
merce  Commission,  Box  35008,  400  West 
Bay  Street,  Jacksonville,  FL  32202. 

No.  MC  123613  (Sub-No.  8  TA)  filed 
December  21,  1970.  Applicant:  CLARE¬ 
MONT  MOTOR  LINES,  INC.,  Post  Office 
Box  296,  Highway  64-70  East,  Clare¬ 
mont,  NC  28610.  Applicant’s  represent¬ 
ative:  Bill  R.  Davis,  1919  Gas  Light 
Tower,  Atlanta,  GA  30303.  Authority 
sought  to  operate  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting :  New  furniture,  from  Hick¬ 
ory,  Newton,  Conover,  Claremont, 
Catawba,  Maiden,  Lenoir,  Granite  Falls, 
Hudson,  Joyceton,  Lincolnton,  Taylors¬ 
ville,  Morganton,  Drexel,  Valdese,  Hilde- 
bran,  Ashville,  Marion,  Shelby,  Ruther- 
fordton,  Mocksville,  N.C.,  and  points 
within  10  miles  of  each,  to  points  in 
Michigan  and  points  in  New  York  and 
Pennsylvania  on  and  west  of  U.S.  High¬ 
way  11,  for  180  days.  Supporting  ship¬ 
pers:  There  are  approximately  39  state¬ 
ments  of  support  attached  to  the  appli¬ 
cation,  which  may  be  examined  here  at 
the  Interstate  Commerce  Commission  in 
Washington,  D.C.,  or  copies  thereof 
which  may  be  examined  at  the  field  office 
named  below.  Send  protests  to:  Jack  K. 
Huff,  District  Supervisor,  Interstate 
Commerce  Commission,  Bureau  of  Oper¬ 
ations,  Suite  417,  BSR  Building,  316 
Morehead  Street,  Charlotte,  NC  28202. 

No.  MC  124796  (Sub-No.  81  TA),  filed 
December  22,  1970.  Applicant:  CONTI¬ 
NENTAL  CONTRACT  CARRIER  CORP., 
Post  Office  Box  1257,  15045  East  Salt 
Lake  Avenue,  City  of  Industry,  CA  91747. 
Applicant’s  representative:  William  J. 
Monheim  (same  address  as  above) .  Au¬ 
thority  sought  to  operate  as  a  contract 
carrier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  (1)  Canned  and 
packaged  foodstuffs,  from  Chicago,  Mel¬ 
rose  Park,  and  Carol  Stream,  Ill.,  to 
points  in  Florida  (except  Jacksonville) 
and  Texas  (except  Dallas) ;  (2)  toilet 
preparations,  toilet  articles,  germicides, 
buffing  and  polishing  compounds ;  clean¬ 
ing,  scouring,  and  washing  compounds; 
solvents;  starch;  sponges;  sweetening 
compounds;  drugs,  janitorial  supplies, 
and  advertising  materials,  from  Chicago, 
Melrose  Park,  and  Carol  Stream,  HI.,  to 
points  in  Florida  and  Texas;  and  (3) 
returned  shipments  of  the  commodities 
described  in  (1)  and  (2)  above,  from 
points  in  the  destinations  stated  above, 
to  Chicago,  Melrose  Park,  and  Carol 
Stream,  HI.  Restricted  to  a  trans¬ 


portation  service  to  be  performed  under 
a  continuing  contract,  or  contracts,  with 
Alberto-Culver  Co.,  for  150  days.  Sup¬ 
porting  shipper:  Alberto-Culver  Co.,  2525 
West  Armitage  Avenue,  Melrose  Park, 

IL  60160.  Send  protests  to:  John  E. 
Nance,  District  Supervisor,  Interstate 
Commerce  Commission,  Bureau  of  Oper¬ 
ations,  Room  7708,  Federal  Building,  300 
North  Los  Angeles  Street,  Los  Angeles, 
CA  90012. 

No.  MC  125433  (Sub-No.  22  TA),  filed 
December  21,  1970.  Applicant:  F-B 
TRUCK  LINE  COMPANY,  1891  West 
2100  South  Street,  Salt  Lake  City,  UT 
84119.  Authority  sought  to  operate  as  a 
common  carrier,  by  motor  vehicle,  over 
irregular  routes,  transporting:  Conduit 
pipe  containing  asbestos  and  cement  to¬ 
gether  with  accessories,  coupling,  fitting 
made  of  plastic  and  rubber,  when  travel¬ 
ing  as  part  of  the  same  shipment  from 
Stockton,  Calif.,  to  points  in  Wyoming, 
for  180  days.  Supporting  shipper:  Johns- 
Manville  Products  Corporation  of  Cali¬ 
fornia,  Post  Office  Box  1587,  Stockton. 
CA.  Send  protests  to:  John  T.  Vaughan, 
District  Supervisor,  Bureau  of  Opera¬ 
tions,  Interstate  Commerce  Commission, 
5239  Federal  Building,  Salt  Lake  City, 
UT  84111. 

No.  MC  129631  (Sub-No.  15  TA),  filed 
December  21,  1970.  Applicant:  PACK 
TRANSPORT,  INC.,  Post  Office  Box 
17233,  Salt  Lake  City,  UT  84117.  Author¬ 
ity  sought  to  operate  as  a  common  car¬ 
rier,  by  motor  vehicle,  over  irregular 
routes,  transporting :  Lumber  and  lumber 
mill  products,  from  points  in  Idaho  and 
Montana,  to  points  in  Arizona  and  from 
points  in  Coconino,  Navaja,  Apache, 
and  Yavapai  Counties,  Ariz.,  to  points  in 
Utah,  for  180  days.  Supporting  shippers: 
Boise  Cascade  Corp„  Post  Office  Box 
7747,  Boise,  ID  83707;  Davidson  Lumber 
Sales,  Inc.,  145  West  Central  Avenue, 
Salt  Lake  City,  UT  84107;  Forest  Prod¬ 
ucts  Sales,  31  East  33d  South,  Salt 
Lake  City,  UT  84115;  Kaibab,  Post  Office 
Box  20506,  Phoenix,  AZ  85036.  Send  pro¬ 
tests  to:  John  T.  Vaughan,  District 
Supervisor,  Bureau  of  Operations,  Inter¬ 
state  Commerce  Commission,  5239  Fed¬ 
eral  Building,  Salt  Lake  City,  UT  84111. 

No.  MC  133741  (Sub-No.  7  TA)  filed 
December  21, 1970  Applicant:  OSBORNE 
TRUCKING  CO.,  INC.,  1008  Sierra  Drive, 
Riverton,  WY  82501.  Applicant’s  repre¬ 
sentative:  Robert  S.  Stauffer,  3539  Bos¬ 
ton  Road,  Cheyenne,  WY  82001.  Author¬ 
ity  sought  to  operate  as  a  contract  car¬ 
rier,  by  motor  vehicle,  over  irregular 
routes,  transporting:  Lumber,  from 
Afton  and  Evanston,  Wyo.,  to  points  in 
Iowa,  Hlinois,  and  Missouri,  for  180  days. 
Supporting  shipper:  Star  Studs,  Inc., 
Post  Office  Box  517,  Afton,  WY  83110. 
Send  protests  to :  District  Supervisor 
P.  A.  Naughton,  Interstate  Commerce 
Commission,  Bureau  of  Operations, 
Room  1006,  Federal  Building  and  Post 
Office,  100  East  B  Street,  Casper,  WY 
82601. 

By  the  Commission. 

[seal]  Robert  L.  Oswald, 

Secretary. 

[F.R.  Doc  71-8;  Filed,  Jan.  4,  1971; 

8:45  a.m.] 
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